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FROM THE EDITOR’S VIEWPOINT 


On the editorial page of the May 3, 1947 
issue of The Weekly Underwriter, appeared 
a cartoon depicting the ravages occasioned 
by the recent Texas City, Texas, disaster. 
In the sky, overhanging the destroyed city, 
hung a huge cloud in which the following 
writing appeared, “THANK GOD FOR 
INSURANCE.” 


In its simple, yet forceful, way, this was a 
tremendously vibrant and compelling message, 
conducive to sober reflection. The words 
went far beyond the immediate scene por- 
trayed and brought to mind many situations 
where individuals, corporations and even 
nations might well be thankful for the ex- 
istence of an international institution such 
as insurance. In the simple situations where 
the family breadwinner is maimed or removed 
from this life and an income is provided by 
life .or accident insurance to assist the 
surviving dependents, or where fire and ex- 
plosion have ravaged the place of employ- 
ment of thousands of our citizens and fire 
insurance has provided the necessary basis 
for rebuilding the place of employment, or 
similar instances where insurance has come 
to the aid of the individual, the industry has 
stood for sustenance and support. 


These institutions likewise have sustained 
our states in more than one way. Apart 
from the tax yield that they have provided, 
they have been a source of clean, healthful 
and fruitful employment to millions of 
Americans. Through their investments they 
have, in a large degree, provided better and 
more adequate housing for our people. 
Poverty, depression and business stagnation 
have been restrained by their investments and 
loans both to individuals and industry. Just 


as bonding and surety companies have aided 


police departments by promoting honesty 
and discouraging crime, and casualty com- 
panies have reduced industrial and personal 
accidents by their engineering research and 
campaigns, there is further reason for rec- 
ognizing the value of this industry to the 
state. 


The federal government can never deprecate 
the valuable personnel and financial backing 
that companies individually and the industry in 
general have given in peace and in war. Bond 
investments, insurance of vital properties, 
release of valuable personages, form but a 
small part of their contribution to the na- 
tional effort. There is reason to re-echo the 
sentiment, “THANK GOD FOR INSUR- 
ANCE.” 

With all of this, we agree; and further, we 
hope that with the current transitions taking 
place within the business, the legislation 
being devised and enacted, and the care at- 
tending the planning for the future of insur- 
ance by individuals, companies, state and 
government officials, a cohesion will come 
about and be retained that will permit the 
largest single industry this world has ever 
known, to continue to work for, develop, 
promote and produce for the best interests 
of all in the same effective manner as it has 
in the past. We trust that any individual 
differences, preferences, selfishness, personal 
glories or gains, if they exist, will be homo- 
genized in the greater interest of the continu- 
ance of the fine name of the business. 


To the National Association of Insurance 
Commissioners, which meets in Atlantic City, 
New Jersey, the first week of this coming 
June, we say: “This is the last lap of the 
course under Public Law 15. Let’s go. Get 
under that wire a winner.” 
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Changing Beneficiaries 
in Life Insurance 


By 


GEORGE W. WISE 


Member of the 


HE QUESTION as to what is neces- 

sary to change the beneficiary of a life 
insurance policy, frequently arises in the 
practice of law. I will endeavor, therefore, 
to set forth in the following pages some 
principles of law that confront the lawyer 
in regard to this question. 


The generally accepted rule is that the 
beneficiary of an ordinary life insurance 
policy in which the right to change the 
beneficiary is not reserved to the insured 
has a vested interest in the policy of which 
he cannot be divested without his consent 
by anything short of a forfeiture of the 
policy itself. Wisconsin, however, has 
adopted a rule at variance with the fore- 
going principle. In that state a person who 
insures his own life, and pays the premiums 
himself, has the right to change the bene- 
ficiary of the policy, except as such right 
may be limited by statute. Slocum v. North- 
western National Life Insurance Company, 
135 Wis. 288, 115 N. W. 796. 


Because of the wide acceptance of the 
general rule as stated above, most insurance 
companies now provide that the person 
whose life is insured may reserve the right 
to change the beneficiary of the policy, upon 
meeting certain requirements as set forth 


oman ttynyi cana 


CHANGING BENEFICIARIES 


Missouri Bar 


in the policy or in the statutes. There is 
no doubt that under these circumstances, if 
the insured meets the requirements of the 
insurance company and the applicable stat- 
utes, he has the right to change benefi- 
ciaries at will; hence, where such right 
is reserved, the beneficiary gains no vested 
interest in the policy prior to the death of 
insured, but has only an expectancy, subject 
to extinction. 


Equitable Changes Only 


Many cases have risen in the courts of this 
country which present the question as to 
whether or not the insured, prior to his 
death, has done everything necessary to 
effectuate a change of beneficiary. Some of 
the most important of these cases, and the 
principles involved therein, are set forth 
below. The requirements of the various life 
insurance companies and statutes respect- 
ing change of beneficiaries vary, of course, 
and it is not possible to enumerate in this 
article all of the specific requirements. In 
general, however, the companies require 
that the policy be forwarded to the com- 
pany for endorsement of the change of bene- 
ficiary, or, if this be impossible, that certain 
proofs of the impossibility of forwarding 


, 
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the policy be furnished. Frequently, how- 
ever, the insured dies before he can comply 
with these requirements, and the various 
claimants have resorted to the courts to 
decide whether or not an equitable change 
of beneficiary has resulted. Only cases of 
this type will be discussed here. 

The general rule is that the insured must 
comply substantially with the requirements 
of the policy or the applicable statutes to 
complete and make effectual the change of 
beneficiary. However, as is pointed out in 
36 A. L. R. 771 et seq., an exception to the 
general rule is uniformly recognized. When 
the insured fails to complete a change of 
beneficiary in his policy before his death by 
returning the policy to the insurer, because 
of the refusal of the beneficiary named there- 
in to surrender the policy to him, his efforts, 
if otherwise in substantial compliance with 
the requirements imposed by statute or con- 
tract, will be given effect, at least as between 
the persons claiming as beneficiaries, and 
the equitable right of the person designated 
by him as the new beneficiary will prevail 
over the legal title appearing on the face 
of the policy. In one recent case, decided 
by Judge Albert A. Ridge of the United 
States District Court for the Western Dis- 
trict of Missouri (Phoenix Mutual Life In- 
surance Company v. Cummings et al. [12 CCH 
Lire Cases 137]), this rule was extended 
even further in favor of the equitable bene- 
ficiary, because of the presence of unusual 
facts. The Phoenix case will be discussed 
at a later point. In announcing this excep- 
tion to the general rule, the courts have 
stated various fundamental equitable expres- 
sions, among them the following: 


To whom in good conscience should the 
money be paid?” “No one shall take advan- 
tage of his own wrong.” “A court of equity 
is seldom embarrassed by technicalities, and 
will make such decree as the justice of the 
case manifestly requires.” “Equity does not 
demand impossible things, and will consider 
that done which ought to have been done.” 


Beneficiary's Refusal 
To Surrender Policy 


In the often cited case of McDonald v. 
McDonald, 102 So. 38, 36 A. L. R. 761 (S. Ct. 
Ala., 1924), the second wife of the deceased 
brought an action at law against the insur- 


ance company on a policy bought by her 
husband during his first marriage, which, 
subsequent to the issue of the policy, was 
dissolved by the death of the first wife. The 
policy contained the following provision: 


“The insured, upon presentation of this 
policy for proper indorsement, may, with 
the written approval of the president or vice 
president, and while this policy is in force 
change the beneficiary thereof. Such change 
shall take effect upon the indorsement of 
the same on the policy by the company.” 


After his second marriage, the insured 
effectually changed the beneficiary of the 
policy from his first wife to his second wife, 
Thereafter, the insured and his second wife 
separated, and his bill of divorce was pend- 
ing at the time of his death. After the 
separation, the insured wrote the company 
that he wished to change the beneficiary of 
the policy in order to make his children 
beneficiaries, but that he was unable to 
present the policy for endorsement because 
it was in the possession of his estranged 
wife. The company did not reply, and at 
the time of the insured’s death the policy 
remained unchanged. After the institution 
of the action at law by the widow, the 
company filed its bill of interpleader, inter- 
pleading the children of insured. The chil- 
dren prayed an order removing the case to 
the equity side of the court; the plaintiff 
demurred; the demurrer was sustained; and 
judgment was rendered for the plaintiff. 
The children appealed. The opinion of the 
Supreme Court is set forth at some length 
because of the extreme clarity of Judge 
Sayre’s analysis of the situation. 


“But the change in the instrument, though 
suggested by prudence, was not necessary 
to the rights which insured desired to secure 
for his nominees, appellants. Appellee con- 
tends that it was necessary to produce the 
policy as a condition to substitution and 
that appellants have failed to show any 
sufficient excuse why it was not produced; 
that the allegation that it was in possession 
of the appellee, and therefore it was not 
possible for him to present it to the com- 
pany, was the statement of a mere conclu- 
sion, and objection taken to it on that ground 
should be held for naught. That appellee 
had possession is sufficiently alleged, and is 
not denied. In these circumstances there 
are authorities which hold on what seems to 
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be good reason that it may be fairly inferred 
that appellee would not have surrendered 
the policy on démand of the insured. Swu- 
preme Tent, F: V. v. Altmann, 134 Mo. App. 
363, 114 S. W. 1107; O’Donnell v. Metropolitan 
Life Insurance Company, 11 Del. Ch. 4, 95 
Atl. 289. The facts of this case—the facts al- 
leged and not denied, and therefore accepted 
as facts—afford strong grounds for which to 
draw such inference. Appellee’s additional 
suggestion that, in absence of a denial of any 
such facts in appellant’s claim, the presump- 
tion must be indulged that appellee’s pos- 
session was rightful, for example, it may 
have been assigned to her for value as part 
of a marriage settlement (assuming that 
insured was asking for a substitution in the 
nature of specific performance or reforma- 
tion to meet new conditions), this suggestion 
is in our judgment correctly disposed of 
upon the consideration that prima facie the 
insured was entitled to the possession of 
the document evidencing his contract with 
the company, and the burden was on appel- 
lee to allege and prove facts establishing a 
conclusion to the contrary. 


“There are numerous cases, based on 
quite similar facts, which go to sustain our 
conclusion that insured was entitled to have 
the name of the beneficiary changed in the 
policy, and that now a court of equity would 
decree that appellants are entitled to the 
proceeds,” 


After holding that the facts in the McDonald 
case presented an equitable question, the 
court held: 


“If the original defendant were in court 
opposing appellant’s claim, there might be 
some technical difficulty; but as between 
appellee and substituted defendant there are 
no technical difficulties. The simple ques- 
tion is, To whom in good conscience should 
the money be awarded?” 


The court then found that the facts shown 
by the record authorized and required a 
judgment in favor of the appellants, and re- 
versed and remanded the cause. 


For other cases that propound the rule 
stated in the McDonald case, see the fol- 
lowing: Knights of Maccabees v. Sackett, 
34 Mont. 357, 115 Am. St. Rep. 532, 86 Pac. 
423; John Hancock Mutual Life Insurance 
Company v. Bedford, 36 R. I. 116, 89 Atl. 
154; O’Donnell v. Metropolitan Life Insurance 
Company, 11 Del. Ch. 4, 95 Atl. 289; Modern 


Brotherhood v. Matkovitch, 56 Ind. App. 8, 
104 N. E. 795; John Hancock Mutual Life 
Insurance Company v. White, 20 R. I. 457, 
40 Atl. 5; Supreme Tent, F. M. v. Altmann, 
134 Mo. App. 363, 114 S. W. 1107; Isgrigg 
v. Schooley, 125 Ind. 95, 25 N. E. 151; Nally 
v. Nally, 74 Ga. 669, 58 Am. Rep. 458; Wilcox 
v. Equitable Life Assurance Society, 173 N. Y. 
50, 65 N. E. 857; Supreme Conclave, R. A. v. 
Cappella, 41 F. 1; Jory v. Supreme Council, 
R. A., 105 Cal. 20, 26 L. R. A. 733, 38 Pac. 
524; Hirschl v. Clark, 81 Iowa 200, 9 L. R. A. 
841, 47 N. W. 78. 


Waiver of Right to Strict Compliance 


In cases such as those mentioned above, 
the general practice is for the insurance 
company to interplead the various claimants, 
pay the money into court, and let the court 
decide to whom it should go. Such action 
effects a waiver or disclaimer of the com- 
pany’s rights under the provisions of the 
policy as to what procedure is necessary to 
effect the change of beneficiary. As the 
court said in the case of Supreme Conclave, 
R. A. v, Cappella, supra: 


“While the . . . secretary may have been 
justified in refusing to issue a new certificate 
without a surrender of the old one, accord- 
ing to the requirements of the order, it 
certainly does not lie in the mouth of [the 
original beneficiary] to set up this failure 
in a court of equity, when she herself is a 
cause of it, and the company has admitted 
its liability by payment of the money into 
court. No maxim of the law is founded 
upon more substantial justice than that 
which declares that no one shall take advan- 
tage of his own wrong. Under the by-laws 
of the company, the insured had a legal right 
‘o change his beneficiary whenever he 
pleased; and the consent of the company 
does not seem to be required, much less that 
of the beneficiary. Were the nonsurrender 
of the certificate set up by the company in 
a common-law action brought by [the new 
beneficiary], it is possible the court might 
be compelled to hold that he had failed to 
establish his title; but when the company 
waives this defense, or, at least, disclaims 
any interest in the result of the controversy, 
the objection comes with ill grace from one 
who is solely responsible for such non- 
surrender. A court of equity is seldom 
embarrassed by technicalities, and will make 
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such decree as the justice of the case mani- erning such change; and appellee, the not b 
festly requires.” beneficiary named in the original certificate, supra, 
prevented him from a formal compliance in fied th 
the delivery of the certificate; and equity had de 
will regard that as done, since he had the excep! 
right to its possession, and the right to have exami 
delivered it.” his de: 


This doctrine of waiver or disclaimer is well 
defined in the McDonald case, supra, and 
many cases therein cited. As is pointed out 
in the Cappella decision, these cases might 
have had different outcomes if the companies 
had stood on their legal rights as set forth And in the case of John Hancock Mutual Life ing th 
in the policies, insofar as these rights affect- Jnsurance Company v. Bedford, supra, the of the 
ed their interests. This discussion, however, court said: not co 
is limited to cases in which the insurance policy 
companies have waived, in one way or an- In sev 
other, whatever rights they might have to every 
strict compliance with the terms of the the fu 
policy or applicable statutes. except 


“The insured . . . had the right at any 
time to resume possession of the policy, 
The placing of the policy in the possession 
of his wife was presumably for the purpose 
of safe-keeping, and did not in any way 

A question that frequently confronts the relinquish or abridge his right to his pos- The 
interested attorneys in change of beneficiary session whenever he might demand it. The use St 
cases is the degree of proof necessary to [beneficiary] had no right to the possession ance,” 
make a prima facie case as to whether or of said policy as against the demand of the the ca 
not the beneficiary named on the face of insured. She could not validate her right to the co 
the policy prevented the insured’s compliance this fund by the unlawful retention of the a writ 
with the policy or statutory requirements. policy, thus preventing the insured from the ch 
However, it is now the generally accepted obtaining thereon the indorsement of the compl 
rule (although presumably rebuttable by the | company for which the policy provided.” have ¢ 
original beneficairy) that the court may See the other cases cited above, all of which dent | 
fairly presume that the original beneficiary proceed on the presumption that insured requir; 
would not have surrendered the possession was entitled to possession of the policies in which 
of the policy at the time the insured sought question. to com 
to make the change. Hence, it would seem In | 
that a prima facie case, as to this issue, may ‘ 
be aan by showing merely that the orig- What Constitutes a 
inal beneficiary held the policy in his or her ** Substantial Compliance’’? suffici¢ 
possession at the time the insured sought to 
make the change or declared his intention What affirmative steps have courts of 
of so doing. For cases holding to the above equity required persons insured to take in 
effect see Supreme Tent, F. V. v. Altmann, order to bring about an equitable change of 
supra; O'Donnell v. Metropolitan Life Insur- beneficiaries sufficient to overcome the legal 
ance Company, supra; McDonald v. McDonald, title of the named beneficiary? This may 
supra. depend somewhat on the provisions of the called 

And it is the well-settled rule that in the Policies and applicable statutes, M e “e the aff 
absence of some situation which would pre- Seen that in the McDonald case, supra, a sequer 
vent the change of beneficiary, such as a that the insured did was > Sere the aoe i aa 
property settlement agreement between hus- Pany, notifying it that he wished to change the cx 
band and wife, the insured, who has re- the beneficiary of his policy to certain chil- that t! 
served the right to change the beneficiary of dren, but that he could not present the policy dines 
the policy, has the right of possession of the because his estranged wife withheld 7 execut 
policy although he has entrusted it to the Nothing further was done at the time ot 
keeping of the beneficiary; and the burden his death. In Supreme Conclave, R. A. 
is upon the original beneficiary to show that Cappella, supra, application was made to the 
such special situation exists. _ company for a change, but the policy could 
not be furnished because the beneficiary 

In the case of Isgrigg v. Schooley, supra, withheld it. In Jory v. Supreme Council, case, 
the court said: R. A., supra, the insured did everything re- than 1 

“The assured had the right to make the quired but furnish the policy, and accom- This « 
change; he did all that was within his power panied her application for the change with wheth 
to do in compliance with the by-laws gov- an affidavit showing why the policy could intend: 
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not be furnished. In Isgrigg v. Schooley, 
supra, the court said that insured had noti- 
fed the company of the desired change, and 
had done everything required by the bylaws 
except surrender the policy. In most cases 
examined by this writer, the insured, prior to 
his death, had notified the company in writ- 
ing that he wished to change the beneficiary 
of the policy, and explained why he could 
not completely meet the requirements of the 
policy in surrendering it for endorsement. 
In several of the cases the insured had met 
every requirement of the policy, including 
the furnishing of affidavits, etc., with the 
exception of surrendering the policy itself. 


The cases previously discussed frequently 
use such language as “substantial compli- 
ance,” “all in his power,” etc. In most of 
the cases, however, a written application to 
the company for a change of beneficiary, or 
a written notification of the desire to make 
the change, has been held to be substantial 
compliance, or all that the insured could 
have done under the circumstances. A pru- 
dent lawyer should, of course, meet every 
requirement of the policy or statutes with 
which it is possible for his client, the insured, 
tocomply. (See Burke v. Keikebusch, below.) 


In the case of Burke v. Ketkebusch, 205 
App. Div. 503, 199 N. Y. Supp. 663, a rather 
more strict interpretation of fhe doctrine of 
sufficient compliance was applied. The in- 
sured wrote to the company to apply for a 
change of beneficiary, but did not accom- 
pany his application by an affidavit showing 
why he could not furnish the policy for 
endorsement, as required by the bylaws of 
the company. The insured’s omission was 
called to his attention by the company, but 
the affidavit was not furnished. In the sub- 
sequent action between the original bene- 
ficiary and the proposed beneficiary, wherein 
the company interpleaded, the court held 
that there had not been a sufficient com- 
pliance with the forms imposed upon the 
execution of the power of change, and that, 
the company not having issued a new cer- 
tincate, the original beneficiary was entitled 
to the insurance fund. Although the court 
distinguished this decision from the Cappella 
case, supra, the Burke case seems harsher 
than the other cases we have discussed. 
This decision, however, is not clear as to 
whether or not the company resisted the 
intended change of beneficiary. 
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Cummings Case 


In conflict with the Burke decision, and 
in furtherance of the general rule, is the 
decision of Judge Ridge in the case of 
Phoenix Mutual Life Insurance Company v. 
Cummings et al., supra. In one respect, this 
decision seems to extend even further the 
doctrine of the McDonald case, and related 
cases, in that the insured did not notify the 
company of his decision to change his bene- 
ficiary, and it was not so notified until after 
his death. However, because this writer 
feels that the facts of the Cummings case 
are unique, and because similar cases may 
well arise again as an aftermath of the late 
war, it seems well to examine the evidence 
in some detail. While this decision was 
unappealed, it should be of interest in indi- 
cating the logical result of the earlier 
decisions on the question in point. 


The insured was at one time married to 
the defendant Mildred Cummings. While 
so married, he applied for and received the 
life insurance policy in question, naming 
Mildred Cummings as beneficiary. The 
policy reserved the right in the insured to 
change the beneficiary by filing at the home 
office of the company a written notice of 
such change accompanied by the policy for 
the company to record the change thereon, 
and provided that unless the notice was so 
recorded, it should not take effect. 


Thereafter, the insured joined the United 
States Marine Corps, this country then being 
at war with Japan, and on November 18, 
1943, the defendant Mildred Cummings di- 
vorced the insured. In a typewritten letter 
dated May 29, 1944, and witnessed by an 
officer of the Marine Corps, the insured 
wrote his father from Guam: 


“T have a policy with the Phonoix [sic] 
Mutual but I think Mildred allowed that to 
laspe [sic]. At the time of our divorce she 
would not mail it to me, but sent it to a 
friend of ours. I am having them [sic] 
sent to you. If this policy can be saved 
without the addition of a war risk clause, 
I will have it changed. 


“Any money. or property which I may 
have at my death are to be divided equally 
between you and mom.” 


Not quite two months later, on July 24, 


1944, the insured was killed in action against 
the enemy on Guam. His parents presented 
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his letter to the insurance company, which 
declined to pay them the proceeds of the 
policy, Mildred Cummings still having the 
policy in her possession. Mildred Cum- 
mings later instituted an action at law 
against the company on the policy in a state 
court. The company filed its bill of inter- 
pleader in the United States District Court 
by virtue of Title 29, USCA, {[ 41 (26), nam- 
ing both Mildred Cummings and the parents 
of the insured as defendants, and paying the 
proceeds of the policy into court, thereby 
waiving its rights as to notice and presenta- 
tion of the policy. (See prior discussion.) 
The company also sought to enjoin the 
defendant Mildred Cummings from proceed- 
ing with her action in the state court, 


Soldier's Will 


The parents, whom this writer repre- 
sented, set up in their answer an equitable 
change of beneficiary, by reason of the fact 
that the above letter was a “soldier’s will,” 
while the defendant Mildred Cummings 


claimed legal title to the policy in herself. 
On the trial of the issues, Mildred Cum- 
mings denied that she had withheld the 
policy from the insured, but testified that 
at the time of the divorce he had agreed 
she might keep the policy, apparently by 


way of property settlement. However, the 
parents produced a letter, admittedly written 
by the defendant Mildred Cummings, after 
the divorce decree had been granted, to a 
mutual friend of hers and of the insured, 
stating that the insured desired the return 
of the policy but that she would not give 
it to him. 


The court, after discussing the facts stated 
above, stated the general rule given at the 
beginning of this comment to the effect that 
in general, the requirements of the policy 
must be met. But it also observed that such 
requirements are for the benefit of the com- 
pany and may be waived, and that the filing 
of its bill of interpleader and the paying of 
the money into court waived the company’s 
rights as to adherence to the mode set up 
by the policy, and pleaded a willingness to 
pay the fund to whichever of the claimants 
the court might decide was entitled to it. 
The court further stated that where the right 
to change the beneficiary is reserved, the 
named beneficiary has only a contingent 
interest therein. The court then observed as 
follows: 


“When an insurance company waives com- 
pliance with the provision in its policy of 
insurance, respecting mode for change of 
beneficiary, and pays the proceeds thereof 
into Court, if it is established by convincing 
evidence that the insured, in said policy, 
manifested an: unequivocal intention to 
change the beneficiary designated in said 
policy, but was prevented from carrying 
such intention into effect by some act of 
the named beneficiary, such beneficiary will 
be estopped from claiming the proceeds of 
said policy, and equity will decree to be done 
that, which in good conscience, ought to be 
done, and award such proceeds to the person 
or persons insured intended should receive 
the same.” 


Many cases were cited to support this ex- 
position of the equitable rule involved, in- 
cluding several cases discussed earlier in this 
article. 


The court, in passing on the evidence, 
found that the defendant Mildred Cummings 
did not gain a vested interest in the policy, 
either by gift or by property settlement, and 
placed much weight on the letter written by 
her to the mutual friend. The court further 
said: 

“The presumption is that said policy re- 
mained the property of James D. Cummings 
[insured] and that he retained the right to 
exercise all of the privileges afforded him 
by said policy. the burden of proof 
is upon Mildred Cummings Kent to estab- 
lish, by credible evidence, that she had some 
vested property right in the policy and that 
she was rightfully entitled to the possession 
thereof as against the demand of James D. 
Cummings. 


“The failure of Mildred Cummings Kent 
to deliver said policy to the mother of James 
D. Cummings prevented him from giving 
effect to his intention to cancel her desig- 
nation as beneficiary in said policy. As a 
member of the armed forces of the United 
States, on the eve of battle, in foreign lands, 
James D. Cummings did all that he could 
possibly do to effect a change of beneficiary 
in said policy during his lifetime and the 
insurance company, which issued said policy, 
so recognized; hence it waived a strict com- 
pliance with the provisions contained in said 
policy respecting the mode of effecting a 
change of beneficiary. That said company 
did so waive, Mildred Cummings Kent can- 
not complain for by her willful conduct she 
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isestopped from claiming that she is the law- 
ful beneficiary of said policy.” 


The court then held that the letter writ- 
ten by the insured on May 29, 1944, was a 
soldier’s will. While it had not been pro- 
bated, probate was not necessary for the 
parents to prevail because the writing showed 
unequivocally that the insured had intended 
them to be the beneficiaries of the policy. 
The court concluded: 


“In equity and good conscience Elsie 
Mabel White Cummings and J. J. Cummings 
are entitled to the proceeds of said policy 
now on deposit in this Court.” 


It is submitted that the decision in the 
Cummings case is well founded on sound 


tionable whether the result would have been 
the same had the court followed the doctrine 
of the Burke case, supra. But when we con- 
sider the facts of the Cummings case and the 
decisions upon which it is based, it is hard 
to see how the court could have reached 
any other decision. The Burke case appar- 
ently relied entirely on the point that the 
required affidavit was not filed by the in- 
sured. But in view of the now accepted 
rule stated in the other cases discussed in 
this comment—that the mode of procedure 
set up by the policy of insurance is for the 
benefit of the company, and may be waived 
by it—it is the conclusion of this writer that 
should the Burke case be tried again, a dif- 
ferent conclusion might result. 
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Summer Recreation Accident Coverage Offered 


With the approach of the vacation season, Continental Casualty announced 
recently that it anticipates a big business with its VBT broad form travel accident ° 
coverage. Designed to meet the need for a comprehensive accident insurance 


policy, but to include the extra hazards involved in all kinds of travel and summer 
cy re- 
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recreation, the policy is unlimited as to territory, covers all accidents resulting 
from participation in any sport or recreation, exposure to the elements, disappear- 
ance, and covers all aircraft travel in licensed aircraft. 


Accident Coverage for Volunteer Farm Workers 


For the fifth consecutive year insurance companies are cooperating with the 
United States Department of Agriculture by issuing the victory farm volunteer 
accident policies to volunteer farm workers. This coverage is available to all 
boys, girls and women who volunteer to work on farms this summer to help 


alleviate the farm labor shortage. 
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Veterans To Receive NSLI Dividends 


The vast majority of the 15,000,000 servicemen and women who took out 
National Service Life Insurance during World War II will eventually receive 


dividends on their policies, the Veterans Administration announced recently. 


The payments to individual veterans will vary greatly as they are based on the 
amount of insurance the veteran has carried, his age at the time he procured 
the insurance, and the length of time he has carried the insurance. The Veterans 
Administration is now undertaking to calculate the dividends and is unable to 
estimate how long it will take to complete the tremendous task. 
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Sense 


in Present- Day Verdicts 


CHANGED ECONOMIC CONDITIONS AND THE DECREASED 


PURCHASING 
CONSIDERED IN 


W ITH the®advancement of civilization, 
the money value of a man to himself 
and his dependents has risen steadily in the 
eyes of the law. However, even in ancient 
times, when fixed indemnities were provided 
for personal injuries or deaths, a great deal 
of the written law was concerned with this 
subject. Many of the ordinances handed 
down with the Ten Commandments to 
Moses on Mount Sinai dealt with damages 
for various torts. (Exodus 21 and 22.) 
Thus, if one man smote another with a 
stone or his fist, and the latter recovered 
his health, “then shall he that smote him be 
quit: only he shall pay for the loss of his 
time, and shall cause him to be thoroughly 
healed.” If a woman was caused to mis- 
carry by men who were striving together, 
“and yet no harm follow, he shall be surely 
fined, according as the woman’s husband shall 
lay upon him; and he shall pay as the judges 
determine. But if any harm follow, then 
thou shalt give life for life, eye for eye, 
tooth for tooth, hand for hand, foot for 
foot, burning for burning, wound for wound, 


POWER OF 
ARRIVING AT 


THE DOLLAR MUST BE 


TODAY’S VERDICT 


” 


stripe for stripe.” If a man smote out the 
eye or tooth of his servant or maid, the in- 
jured slave was freed. The liability for 
injuries caused by animals was somewhat 
similar to the law today. If an ox gored a 
man, it was put to death, but the owner 
was “quit” unless “the ox was wont to gore 
in time past, and it hath been testified to 
[known by] its owner, and he hath not 
kept it in.” In that event, both the owner 
and the ox were killed, unless the man could 
redeem his life by a ransom. If the ox 
gored a servant or maid, thirty shekels of 
silver were to be paid to the master. 


In Greece, a price seems to have been set 
upon a man’s life. Achilles’ shield bore a 
scene of two men fighting for the blood- 
price of a man slain, and this appeared to 
be two talents of gold. (Jliad, Book xviii, 
498.) The earliest Anglo-Saxon laws extant 
likewise were concerned mostly with adjust- 
ing difficulties between men hurt by one 
another. According to the laws of Ethelbert 
in the sixth century, a weregild, the price 
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of a man, was established; this had to be 
paid to the kin of the deceased, or else the 
saver was forced to stand blood-feud. 
Other sums were provided to be paid as 
fixed atonements for injuries done. By the 
time of Alfred, a few centuries later, laws 
provided that for seducing the wife of an 
earl, a twelf haendman, 120 shillings must 
be paid, For a similar offense against a six 
haendman, the fine was 100 shillings, and 
for seducing the wife of a mere ceorl, forty 
shillings. A scalp cut to the bone cost the 
offender three shillings; a piece of ear cut 
off, six shillings; a fracture of the chin 
bone, twenty shillings; each main front 
tooth, six shillings; other front teeth, four 
shillings; a finger nail, one shilling; a great 
toe, ten shillings; a great toenail, thirty 
sceattas; other toenails, ten sceattas. In 
those days, when men fought “tooth and 
nail,” the damages to be paid bore some 
rough relation to the injury suffered. 


By EVERETT HULLVERSON 


“The author is*a’ practicing lawyer in St. 
uis, Missouri, specializing in trial practice 


Steady Rise in Rates 


Through the years since these early times, 
the rates for injury and death have increased, 
partly through a depreciation in the pur- 
chasing power of money and partly through 
a better appreciation of personal rights. 

In 1840, a slave was said to cost $2,000. 
Missouri statutes passed during the last 
century placed a maximum of $5,000 on a 
recovery for wrongful death. In 1907, this 
was raised to $10,000. In 1946, it was raised 
to $15,000 as a compromise to a bill to raise 
the limit to $20,000. Many persons feel that 
no maximum should be set, regarding it as 
inconsistent to allow $15,000 for an injured 
back or lost arm, but only $10,000 (in some 
states) or $15,000 for a lost life. The present 
value of the gross future earnings of a 
thirty-year-old man in average health with 
an average life expectancy of 38.74 years, 
who is earning $2,500 a year after income 
taxes, is $50,600, if money 
is figured to be worth 
two and one-half per 
cent. If we also take 
account of the number 
of his dependents, the 
chances of unemploy- 
ment during his life ex- 
pectancy, his savings of 
income, and the worth of his own future 
cost of living, then the present value of his 
net future earnings, i. e., his worth to his 
dependents, at age thirty, would still be 
$32,300. Material changes in the final result 
are effected by changing the basic data: 
the interest rate, the life expectancy, the 
probability of future unemployment, savings 
of income, the income tax rate and the num- 
ber of children or other dependents.’ 


Until a few years ago, defendants’ counsel 
were not alarmed when a jury returned what 
counsel considered to be an excessive ver- 
dict. Appellate courts in most states could 
“cure” the error in fact-judging by compel- 
ling a remittitur as the price of affirmance.‘ 
If an injury was “worth” $10,000, the de- 
fendant could stand trial with security in 
his three chances: (1) a verdict for defend- 
ant, (2) one less than $10,000, or (3) a 
reduction by the trial judge or appellate 
court, if the verdict was over $10,000. The 
plaintiff had—and still has—only one chance 
to obtain full. compensation, a verdict for 

1 Footnote appears on pages 399 to 401. 
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$10,000. He lost any excess, and unless the 
verdict was grossly inadequate had to accept 
any deficiency.® 


Therefore, when, in recent years, juries 
began to return larger and larger verdicts, 
defendants still felt secure in the belief that 
this meant only larger remittiturs, or even 
more new trials if the verdict seemed so 
high as to be incurable by remittitur.6 An 
arm off below the elbow or a leg off below 
the knee was worth $10,000, or in excep- 
tional cases of increased expenses, prolonged 
suffering or multiple operations, $12,500." 


However, appellate courts have refused to 
be bound by amounts approved in previous 
cases decided during different economic 
eras. Reasonable uniformity is always the 
desideratum,® but that cannot be achieved 
without judicial recognition of the purchas- 
ing power of the dollar.’ 


For the practicing lawyer, this article 
might well be concluded here. The courts 
have spoken. When settlement discussions 
are conducted henceforth, the old $10,000 
“top” for the lost arm or leg must be moved 
up to at least $15,000, or higher for the 
exceptional case.” This rule will hold until 
the next depression arrives. 


Some lawyers, however, have questioned 
the validity of this application of judicial 
notice to the doctrine of uniformity of ap- 
proved damage judgments. This seems to 
justify a brief survey of some of the rules 
relating to the review of an assignment that 
a verdict is excessive. 


Proper Elements of Damages 


In a civil action, pecuniary damages are 
allowed upon the fundamental principle of 
justly compensating the complainant for the 
loss or injury sustained.“ Compensatory 
damages are awarded upon that theory “to 
make good or replace the loss caused by 
the wrong or injury,” and not for punitive 
or exemplary purposes.” Such damages 
must be proved with reasonable certainty 
and cannot rest upon speculation or remote 
contingencies.” In a tort case where per- 
sonal injuries have been sustained, it is 
proper to consider and award damages for 
(1) the nature of the injury (including its 
permanent, crippling or otherwise impairing 
character), (2) past and future pain and (3) 
pecuniary losses such as past and future 


lost wages or profits and past and future 
medical expenses.” 


Three Assessing Agencies 


In a jury trial three agencies of the judi- 
cial process participate in assessing damages, 
The first is the jury, whose original and 
peculiar province it is to fix the damages 
sustained.” In most jurisdictions, the trial 
judge and then the appellate court have 
power to order remittiturs as the price of 
allowing the jury’s verdict on other issues 
to stand; but it is universally recognized 
that no remittitur should be ordered unless 
the verdict returned by the jury “goes un- 
mistakably beyond the bounds of reason,” 
and “is so glaringly unauthorized by the 
evidence as to shock the judicial sense of 
right.” ** In an appellate court, due weight 
should be given to the discretionary function 
performed by the jury and the trial judge,” 
who are in a superior position to measure 
the damages. The evidence on appeal must 
be viewed in the light most favorable to the 
plaintiff.” 


In the trial court and on appeal where an 
assignment is made that the verdict is so 
excessive as to indicate bias, passion and 
prejudice of the jury, no remittitur can 
“cure” such error, if that be the conclusion, 
and a new trial must be granted. There is 
grave doubt that an appellate court has 
power to consider such an assignment, in- 
volving as it does a determination neces- 
sarily based in part upon matters outside of 
the record and therefore not reviewable on 
appeal.” However, where an assignment 
goes to the excessiveness of the verdict 
without charging that result to matters 
dehors the record, both the trial and appel- 
late courts may compel a remittitur.” 


Yardsticks 


By what measuring sticks do these courts 
test the reasonableness or excessiveness of 
the jury’s verdict? To answer that question 
will require continued vigilance to preserve 
the general rules heretofore mentioned. No 
two cases are exactly alike since the dam- 
ages sustained depend in large part upon 
the age, sex, health, education, experience, 
trade, earning capacity, opportunity for ad- 
vancement, availability of pension, etc., Of 
the particular individual. Therefore, every 
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case must be decided, in the last analysis, 
upon its own facts." On the other hand, 
an approximate similarity may exist in the 
facts of the case being considered and those 
in previous decisions. It is just that there 
be a reasonable uniformity in the amount of 
damages awarded and approved in similar 
cases, so that one of the most frequently 
applied tests of the claimed excessiveness 
ofa verdict is the amount previously allowed 
toa similarly damaged person.” This test 
and any others must all be subordinated 
to the principal inquiry. That inquiry, so 
far as the jury was originally concerned, 
was controlled by the rule of law allowing 
fair and reasonable compensation.” Since 
in most states the trial judge may weigh 
the evidence in passing on a motion for new 
trial, that rule of law—just compensation 
—should also guide him, However, in those 
states where an appellate court may not 
pass upon the weight of the evidence, that 
court should limit its province to determin- 
ing whether the verdict was grossly excessive, 
i.e, so large as to shock its conscience and 
sense of judicial right.“ This distinction, 
between the functions of the jury and trial 
judge on the one hand and the functions of 
an appellate tribunal on the other hand, 
leaves a gap between just compensation and 
gross excessiveness, and represents the dis- 
cretion of the jury in assessing damages for 
items of injury incapable of mathematical 
admeasurement. 


Shrinking Dollar 


Money damages seldom can fully com- 
pensate the injured person for serious, per- 
manent injuries. However, it is the only 
manner in which the tortfeasor may respond. 
Unfortunately, it is not a fixed medium of 
exchange. The dollar shrinks as the price 
of commodities and the cost of living in- 
crease. The 1947 dollar will buy only 60% 
of the goods it purchased twelve or fifteen 
years ago. Thus, if plaintiff Smith was 
awarded $20,000 some twelve years ago for 
the loss of an eye, he was given enough 
money to purchase, let us say, 20,000 units 
ofa certain commodity. Today, if plaintiff 
Jones is awarded the same amount of money 
lor the same loss, he can buy only 12,500 
units of the same commodity. In order to 
Place these men in the same economic posi- 
tion, Jones should be given $33,000.” 


These simple and undisputed economic 
facts are well known by jurors and judges. 
And there is no rule of law requiring juries 
and judges to be the only persons in the 
whole community ignorant of the facts of 
life and circumstances within common 
knowledge. Therefore, it has been widely 
and almost universally recognized that the 
jury and judge may consider changed eco- 
nomic conditions and the decreased purchas- 
ing power of the dollar in arriving at a 
verdict and in determining whether such a 
verdict is “grossly” excessive.™ 


Nor is the proposition a novel one. In 
1878, in Gale v. New York, C. & H. R. 
Company, 13 Hun (N. Y.) 4, the court held 
that it must notice that the relative value 
of money had diminished at that time as 
compared with years when other personal 
injury cases had been decided. In 1899, in 
Johnson v. St. Paul City Railway Company, 
67 Minn. 260, 69 N. W. 900, the court, in 
conditionally reducing a verdict, took into 
account the greater or increased purchasing 
power of the dollar at that time. The rule, 
of course, works both ways, and would be 
poor and unconscionable did it not do so. 


Compensation for Injury Itself 


Where the injury involves loss of or in- 
jury to a limb, sight or hearing, the maxi- 
mum sum which will be approved has 
become fairly well fixed, irrespective of 
other factors such as age, sex, health, job, 
and earning capacity.” Ten per cent to 
thirty per cent additional compensation may 
be allowed if there are unusual pain and 
suffering, unlooked-for complications, mul- 
tiple operations, protracted total disability, 
heavy medical expenses, etc.* Where the 
injury is not susceptible of visual inspection 
or appraisement, or where it can be better 
evaluated by the jury or trial judge, the 
appellate court is reluctant to fix an arbi- 
trary maximum to the damages it will 
approve.” Whether the injury is temporary 
or permanent, the plaintiff is entitled to 
compensation in dollars at a worth taken 
at the time of the verdict.” This is true 
even though every permanent injury pre- 
sumptively affects earning capacity for life, 
during which the dollars awarded may be- 
come inflated, i. e., increase in purchasing 
power.” 
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Compensation for Pain and Suffering 


It is a trait of human nature, selfish per- 
haps, that no one greatly evaluates the pain 
suffered by anyone except himself. And we 
are all so constituted that we tend to forget 
our own anguish once it is relieved. Asa 
result, juries do not return substantial dam- 
ages for these imponderables. Appellate 
courts also usually treat this item of dam- 
ages lightly and tend to consider only the 
permanent injury sustained or the pecuniary 
losses suffered. This is not to say, of course, 
that no damages may be awarded for past 
and future pain merely because they are not 
susceptible of direct, exact or mathematical 
proof. Technically, no damage verdict 
ever could be reduced on appeal where pain 
and suffering were involved because the 
appellate court would have no standard with 
which to test the amount of such damages.” 
As a practical matter, however, the courts 
tend almost completely to ignore pain when 
considering an assignment of excessiveness.™ 
Since most of the acute pain resulting from 
an injury usually has subsided by the time 
of trial, this item of damages should be 
judged in terms of the purchasing power of 
the dollar at that time without increase or 
decrease by reference to past or future eco- 
nomic conditions.” 


Compensation for Pecuniary Losses 


Some courts hold that the amount of any 
award for permanent injuries should fairly 
approximate or be equivalent to the pecu- 
niary losses sustained.” Just criticisms of 
this rule are obvious. It can be applied in 
only a few cases. Past and future loss of 
wages and medical expenses are susceptible, 
in most cases, of fairly accurate calculation. 
Uncertainty arises where earnings have 
lagged behind the cost of living, or where 
advancement in the plaintiff's work and 
increased earnings may be anticipated. In 
those cases the past and future loss of earn- 
ings calculated on the basis of earnings at 
the date of injury will not fairly compensate 
the plaintiff in the commodities which the 
dollar verdict will allow him. 


Additional Factors 


Some thought must be given in all cases 
to the realities of the situation in which 


plaintiff will find himself after his judgment 
is finally collected. His attorney was prob- 
ably employed on a contingent basis of from 
twenty per cent to thirty-three and one-third 
per cent of the recovery. Printing bills, 
deposition costs, photograph expenses, ex- 
pert witness fees, etc., must be paid. Brief 
printing now costs $2 a page; only a few 
years ago the charge was $1.25 a page. The 
balance of the judgment must be invested 
in safe securities with a low yield.” The 
peril of that investment is his, not the judg- 
ment debtor’s. Long-term securities with 
good income yields cannot be purchased 
because he must encroach continually upon 
capital. He needs $1,900 a year after taxes 
to “break even” in his living.* He cannot 
afford to increase his family by an additional 
dependent. Income and property taxes 
must be paid. No interest was allowed in 
the verdict from date of injury to date of 
judgment.” Life annuities now tend to be 
prohibitively high, and life, health and acci- 
dent insurance probably will not be avail- 
able. In times of labor shortages, the 
plaintiff, a permanently disabled man, may 
be able to obtain and hold a job, but that 
job may easily be lost during depressions. 
His ability to get and hold a job will de- 
crease steadily as he grows older. Industrial 
rehabilitation is still an unrealized dream. 
The pension to which the plaintiff might have 
been entitled, had he continued to work at 
his former job, may be lost. This serious 
item of damages is much neglected in the 
trial of some cases. 


Many trial judges have said that the most 
difficult part of their work is the decision 
of jury-waived cases, the task of passing on 
the credibility of witnesses and the weight 
of the evidence. That is the everyday func- 
tion of a jury, and few successful lawyers 
would trade the jury system for trial-by- 
judge. For the same reason most lawyers 
are content for the jury to decide the amount 
of damages to be awarded. Abuses may 
be corrected by the trial judge or in the 
appellate court, but the jury’s verdict is ac- 
cepted without appeal in a vast majority of 
cases. Appellate courts have been and 
should be reluctant to disturb the findings 
and conclusions of twelve men in the jury 
box and of the trial judge who approved 
their verdict. 


[The End] 


ervnareenneeenvuenegernyrecenvernenenarovenennavouenevanvceennennencanegeaneaeeenaeyeen coeeen ener even eeTvennennpens Tne eaoeneneeneoen cesarean evuoeendnadcoceraaroengensvevcceneegnnevenenensoersvvncenenavarccevensvsveceeeesgennanoeeegsesvssovenendqs condi eseoetsereeeese 


PAGE 398 


ILJ—MAY, 1947 





1] 
pp. 6-/ 
2 Lo 
Money 
Th 
tirely 
tice a 
thirst. 
upon 
fully : 
ened | 
the re 
cases, 
it shou 
4 3 A 
has no 
688. 
“Ff 
granti: 
dicts | 
Am. J 
Sup., | 
6 See 
Compe 
alty C 
miner’ 
eardru 
excess: 
was it 
filed ii 
court, 
788), 1 
for th 
the fir 
1222), 
reverst 
CCH |] 
(2d) ¢ 
and t1 
defend 
(351 } 
173 S. 
case |, 
pany, 
a fam 
be bed 
trial 1 
trial ji 
plainti 
On sec 
the ju 
result 
a new 
S. W. 
court 
Obtaine 
withou 
"Tay 
1212, 1 
Specific 
dict ar 
years 
the ye; 
15 J 
932 
10 A. 
1395; ] 
pany, 


Gunman 


PRE 


nent 
rob- 
from 
third 
bills, 
| eXx- 
Brief 

few 
The 
sted 
The 
judg- 
with 
lased 
upon 
taxes 
innot 
ional 
taxes 
ed in 
ite of 
to be 
acci- 
avail- 
, the 
_ may 
t that 
sions. 
ll de- 
istrial 
ream. 
t have 
ork at 
erious 
in the 


> most 
cision 
ing on 
weight 
, func- 
wyers 
ial-by- 
uwyers 
ymount 
s may 
in the 
iS ac- 
rity of 
n and 
ndings 
1e jury 
proved 


e End] 


snudentvenvareneeeent 


1947 


UNUULORTLUULLLEAUUAUDOEUUANUOEAU AALAND AND OEAAAAA AANA EAD AMUA NUNEATON TANNA ANAT AAAANAUAA AU NANUA UE ATU ENA EAU 


FOOTNOTES 


11 Sedgwick on Damages, 9th ed., 1912, 

. 6-7, 10. 

" Louis I. Dublin and Alfred J. Lotka, The 
Money Value of a Man, revised ed., 1946. 

’The author's practice is confined almost en- 
tirely to Missouri Courts, fountainheads of jus- 
tice at which he is quite content to slake his 
thirst. He does not pretend to be informed 
upon the jurisprudence of other states, being 
fully satisfied with the advanced and enlight- 
ened law of his own state. Therefore, most of 
the references in this article will be to Missouri 
cases, in which the opinions declare the law as 
it should be. 

43 Am. Jur. 682-687. In most states the court 
has no right to increase the verdict. 3 Am. Jur. 
688. 

‘There is no distinction, in principle, in 
granting new trials because of excessive ver- 
dicts and because of inadequate verdicts. 39 
Am, Jur., sec. 145."" Coghlan v. Trumbo, Mo. 
Sup., 179 S. W. (2d) 705. 

‘See Morris v. BE. I, Du Pont de Nemours & 
Company, 346 Mo. 126, [2 CCH Fire and Casu- 
alty Cases 138], 139 S. W. (2d) 984 ($100,000 for 
miner's loss of sight of both eyes, a ruptured 
eardrum, and other painful injuries held so 
excessive as to require a new trial). Morris 
was injured on April 17, 1929. His suit was 
filed in the state court, removed to the federal 
court, remanded to the state court (68 F. (2d) 
788), tried once in the state court with verdict 
for the defendants, reversed for new trial on 
the first appeal (341 Mo. 821, 109 S. W. (2d) 
1222), retried resulting in a verdict for $100,000, 
reversed on the second appeal (346 Mo. 126, [2 
CCH Fire and Casualty Cases 138], 139 S. W. 
(2d) 984), retried resulting in a hung jury, 
and tried for the last time with verdict for 
defendants, affirmed in 1943 on the last appeal 
(351 Mo. 479, [9 CCH Negligence Cases 450], 
173 S. W. (2d) 39). Another colorful Missouri 
case is Jones v. Pennsylvania Railroad Com- 
pany, where plaintiff, a young railroader with 
a family, was horribly injured and doomed to 
be bedridden for life. Injured in 1942, his first 
trial resulted in a verdict for $175,000. The 
trial judge ordered a remittitur of $50,000 which 
Plaintiff refused, and a new trial was ordered. 
On second trial the verdict was $203,167, which 
the judge set aside as so excessive as to be the 
result of passion and prejudice. This order of 
a new trial was sustained (353 Mo. 163, 182 
S. W. (2d) 157). Plaintiff dismissed his state 
court case, refiled in the federal court, and 
Obtained a $150,000 verdict, which was satisfied 
without the filing of motion for new trial. 

‘Taylor v. Lumaghi Coal Company, 352 Mo. 
1212, 181 S. W. (2d) 536, 541, and cases cited. 
Specific cases considering excessiveness of ver- 
dict are collected in 46 A. L. R. 1230 for the 
years 1916-1926, and in 102 A. L, R. 1125 for 
the years 1926-1935, 

$15 Am, Jur. 624-626. 

*32 Am. Jur. 626, note 13; 3 A. L. R. 610; 
10 A. L. R. 179; 18 A. L. R. 565; 60 A. L. R. 
1395; Marshall v, St. Louis Union Trust Com- 
pany, Mo. A., [13 CCH Negligence Cases 1010], 
196 S. W. (2d) 435, and cases cited. 

“See Francis v. Terminal Railroad Associa- 
tion, Mo. Sup., 193 S. W. (2d) 909; Joice v. 
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Missouri-Kansas-Texas Railroad Company, Mo. 
Sup., 189 S. W. (2d) 568. 

125 C. J. S. 461. 

325 C. J. S. 471. 

18 25 C. J. S. 489-493. 

4 The often neglected element of future med- 
ical expenses became most important in Jones 
v. Pennsylvania Railroad Company, supra, note 
6. Plaintiff was eighteen years old and, accord- 
ing to his evidence, would live out his expect- 
ancy of 43.53 years requiring $10,000 yearly for 
surgery, hospitalization, drugs and attendants. 
The present value of that annual requirement 
would be almost $140,000, using the Carlisle 
table and valuing money at six per cent instead 
of its actual value of two per cent to three per 
cent. 

1% Porter v. Chicago, Burlington & Quincy 
Railroad Company, 325 Mo. 381, 28 S. W. (2d) 
1035. 

16 Capstick v. T. M. Sayman Products Com- 
pany, 327 Mo. 1, 34 S. W. (2d) 480; Baker v. 
Chicago, Burlington & Quincy Railroad Com- 
pany, 327 Mo. 986, 39 S. W. (2d) 535, 546; 
Mollman v. St. Louis Public Service Company, 
Mo. A., 192 S. W. (2d) 618; Marshall v. St. 
Louis Union Trust Company, supra. 

1 Capstick v. T. M. Sayman Products Com- 
pany, supra; Jones v. Pennsylvania Railroad 
Company, 353 Mo. 163, 182 S. W. (2d) 157. 

18 Goslin v. Kurn, 351 Mo. 395, 173 S. W. (2d) 
79; Dodd v. Missouri-Kansas-Texas Railroad 
Company, Mo. Sup., 193 S. W. (2d) 905. 

19 Jones v. Pennsylvania Railroad Company, 
supra; Marczuk v. St. Louis Public Service Com- 
pany, Mo. Sup., [13 CCH Negligence Cases 
1115], 196 S. W. (2d) 1000; Stokes v. Wabash 
Railroad Company, Mo. Sup., [13 CCH Negli- 
gence Cases 1111], 197 S. W. (2d) 304. 

2% Jones v. Pennsylvania Railroad Company, 
supra. 

21 ‘Injuries to the person are not susceptible 
of definite measurement in money. What would 
be a reasonable award must rest largely in the 
discretion of the jury. Awards for similar 
injuries in other cases are not controlling on 
the question of reasonableness because the in- 
juries in no two cases are found to be pre- 
cisely the same.'’ O’Brien v. Vandalia Bus 
Lines, Inc., 351 Mo. 500, 173 S. W. (2d) 76; 
Marczuk v. St. Louis Public Service Company, 
supra, 

2 Summa v. Morgan Real Estate Company, 
350 Mo. 205, [7 CCH Negligence Cases 1049], 
165 S. W. (2d) 390. 

*3In the Summa case, supra, the court said 
that ‘‘the ultimate test of whether or not a 
verdict is excessive or inadequate is what will 
fairly and reasonably compensate the plaintiff 
for her injuries.”” However, that is the measure 
of damages given to the jury, and, as shown in 
the text of our article, is not the test applied 
by the appellate court on an assignment of ex- 
cessiveness. 

* Cases in note 16, supra. 

> Compare Meierotto v. Thompson, Mo. Sup., 
decided March 10, 1947, not yet officially re- 
ported ($40,000 reduced to $30,000 on appeal), 
with Adams v. Quincy,.O. & K. C. Railroad 
Company, 287 Mo. 535, 229 S. W. 570 ($20,000 
reduced to $12,500), decided in 1921. 
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*¢ Authorities cited in note 9, supra. In 1919, 
in Washington ¢& Railroad Company v. La- 
Fourcade, 48 App. D. C. 364, the court said that 
“the present value of the dollar is elemental, 
within the knowledge and experience of men in 
general, and based upon an economic principle 
notoriously accepted as true. The dollar is 
merely a representative of value, a medium of 
exchange, the value of which is fixed by its pur- 
chasing power. That power varies, relatively 
with the shifting conditions which control the 
exchange of things capable of valuation. Hence, 
in measuring it in dollars, it is competent for 
the jurors to take into consideration those con- 
ditions, social and economic, which at the time 
are generally known and acknowledged to exist, 
and which, from universal experience, are ap- 
plied by mankind in fixing values.”’ 

* That this is wholly illogical is recognized 
by those who have given serious study to the 
problem. Cf. Meierotto v. Thompson, supra, 
note 25. Reasonable indemnity for a specific 
personal injury should be determined by refer- 
ence to many factors, such as age, sex, health 
and life expectancy, job earning capacity, cur- 
rent investment yield, purchasing power of the 
dollar, etc., as in determining indemnity for 
wrongful death. Louis I. Dublin and Alfred 
J. Lotka, op. cit. Workmen's compensation 
laws which arbitrarily ignore these matters are 
subject to much criticism. 

78 Cases in note 7, supra. 

2» **This is not a case of visible injury, as the 
loss of a leg or arm, which might be said to 
furnish some approximate basis upon which 
damage can be sustained.” Brennecke v. Ganahl 
Lumber Company, 329 Mo. 341, 44 S. W. (2d) 
627. ‘*The character of plaintiff's injuries was 
such that lay jurors could not determine their 
extent by observation, such as they would be 
able to do, in a large measure, in case of the 
loss of a leg or the loss of an eye, or other 
like cases. Judges are somewhat in the posi- 
tion of lay jurors in this regard. In such cases 
courts should not be quick to disturb the ver- 
dict of a jury where it is supported by sub- 
stantial evidence, the weight and credibility of 
which is for the jury, unless the amount is 
manifestly out of proportion to the injuries 
proven."’ Hoelzel v. Chicago, Rock Island € 
Pacific Railroad Company, 337 Mo. 61, 85 S. W. 
(2d) 126. 

*® Few cases can be found to criticize the 
view that the jury and judge may make due 
allowance for the changed purchasing power 
of the dollar. But see Palmer v. Security Trust 
Company, 242 Mich, 163, 218 N. W. 677. Even 
in that case, however, the court admitted that 
its rejection of this doctrine of economic ad- 
justment in considering an award for pecuni- 
ary losses ‘“‘does not apply with equal force to 
compensation for pain and suffering." 

* This seems the most serious criticism of 
the rule, taking account of an increased cost 
of living and a deflated value of the dollar. 
Thus, it is said to be unfair to restrict the 
1947 plaintiff to the same amount of damages 
allowed the same injury in 1934. That would 
be true if the damages were allowed for the 
specific injury (loss of leg or eye, for example) 
rather than for the loss of earnings. However, 
where the damages are calculated principally 
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on the basis of pecuniary losses, the 1934 jury 
and court capitalized a low wage rate to arrive 
at a verdict commensurate with decreased earn- 
ings as well as the increased purchasing power 
of those earnings. In a similar situation, the 
1947 jury and court are dealing with higher 
earnings, assume (rightly or wrongly) their con- 
tinuance at that level (Wilson v. Kansas City 
Public Service Company, Mo. Sup., [13 CCH 
Negligence Cases 246], 193 S. W. (2d) 5), and 
reach a much higher verdict, which again is 
correlated to the value of the dollar. Both 
cases assume that there is no lag of earnings 
behind prices. The only difficulty is the fur- 
ther assumption that the dollar will continue 
to be inflated during plaintiff's expectancy both 
in the pay envelope and at the grocery store. 
On principles of justice, plaintiff, who did not 
voluntarily sell his injured body to defendant, 
is entitled to that assumption, at least until the 
day when economics becomes more an exact 
science and less a field of misty, abstruse specu- 
lation by experts who can seldom agree. 

*% Many items of damage cannot be proved 
mathematically—for example: pain and suffer- 
ing, loss of a wife’s services, loss of services 
of a minor child injured or killed, and loss of 
profits where the plaintiff is in business for 
himself or is a professional man and has kept 
no books. Cf. Fischer v. Ozark Milk Express, 
Inc., Mo. Sup., decided March 10, 1947, not 
yet officially reported. In these cases, the plain- 
tiff is required only to produce the best evidence 
available, and ‘‘the cogency of the proof re- 
quired must necessarily depend on the circum- 
stances of the case, and the possibility or 
impossibility of attaining or approximating ex- 
actitude in making proof of the amount of dam- 
age sustained.’’ Mabrey v. Cape Girardeau ¢ 
Jackson Gravel Company, 92 Mo. A. 596, 69 
S. W. 394. “In order to prevent an entire 
failure of justice, the law is forced in such in- 
stances to have recourse to the wisdom, experi- 
ence and honesty of common men who are 
empaneled as jurors to try causes,’’ Jbid, See 
also Gildersleeve v. Overstolz, 90 Mo. A. 518; King 
v, City of St. Lowis, 250 Mo. 501, 157 S. W. 498; 
Devoy v. St. Louis Transit Company, 192 Mo. 
197, 91 S. W. 140. The Devoy case is recom 
mended particularly for the witty and learned 
opinion of Judge Lamm in a case where plain- 
tiff was a seventy-year-old lawyer who ‘may 
have had his office in his hat and his office 
hours between,” and whose ‘‘former income is 
a matter of reminiscence and [whose] present 
income [is] a matter of guess.’’ 

%3'Ten thousand dollars for conscious pain and 
suffering has been approved in death cases 
under the F. E. L, A. Talbert v, Chicago, Rock 
Island & Pacific Railroad Company, 321 Mo. 
1080, 15 S. W. (2d) 762 (one hour); Noce v. St. 
Louis-San Francisco Railway Company, 337 Mo. 
689, 85 S. W. (2d) 637 (three hours); Mooney 
v. Terminal Railroad Association, 353'Mo. 1080, 
186 S. W. (2d) 450 (four hours). ‘There is no 
market where pain and suffering are bought 
and sold, nor any standard by which compensa- 
tion for it can be definitely ascertained, or the 
amount actually endured determined." St. Louis 
Southwestern Railroad Company v. Kendall, 114 
Ark, 224, 169 S. W. 822. 

“In Cole v. Uhlmann Grain Company, 340 Mo. 
277, 100 S. W. (2d) 311, plaintiff was forty-five 
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+ jury years old, earning $1716 a year, and totally and paratively low rates of interest; and that taxes 
arrive permanently disabled by brain and back in- must be considered as to other investments. 
| earn- juries. His mental condition was deteriorative. Noce v. St. Louis-San Francisco Railway Com- 
power A judgment of $35,000 was reduced to $25,000 pany, 337 Mo. 689, 85 S. W. (2d) 637. In the 
n, the on appeal after the court had pointed out that Noce case, decided in 1935, computations were 
higher the present value of his loss of earnings at six made on a basis of three per cent or four per 
ir con- per cent was $19,610.45, and held: ‘‘While the cent as the earning power of money. The cur- 
s City monetary value reached upon the basis of a_ rent yield of government securities is not that 
CCH continuation of the wages then earned by a_ high. Two per cent or two and one-half per 
) and person, who is totally disabled as a result of cent would be fairer at the present time. A 
ain is injuries, cannot be the sole guide for arriving few courts have even considered the purchasing 
Both at the amount of his damages, nevertheless, the price of life insurance annuities. Jones v. At- 
rnings verdict must be considered unreasonable if it lantic Refining Company, 55 F. Supp. 17. That 
e fur- is too far above that amount.”’ is not a fair or accurate measure of future loss 
ntinue %See note 30, supra, of earnings. 2 
y both . % Charles D. Hyson, ‘‘Notes on Savings in 
store. See note 34, supra, Relation to Potential Markets,’’ 36 American 
id not “In personal injury and death cases courts Economic Review 891, December, 1946, citing 
ndant, have recognized that the present value of an United States Labor Bureau Statistics for the 
til the annuity is dependent upon the rate of interest statement that ‘‘in 1944, it required $1950 in- 
exact to be used in determining the earning power’ come after taxes for the typical city family of 
specu- of money; that the interest rate ought to be two or more persons to ‘break even.’ "’ 
such that the principal will be safe in an in- *® This fact was considered in Talbert v. Chi- 

yroved vestment and such that financial experience is cago, Rock Island & Pacific Railroad Company, 
suffer- not essential to its making; that it is com- supra, where the verdict was rendered eleven 
rvices monly known that exempt securities bear com- years after the injury had been incurred. 
oss of 
ss for i a 
; kept 
press, 
E not . 7 + - . . 
Dlain- Michigan Considers Comparative Negligence Bill 

ence 
ee A bill has been introduced in the House of Representatives of the Michigan 
ty or legislature which, in effect, would establish the doctrine of comparative negligence 
. in adjusting damage claims arising out of traffic accidents. At a hearing before 
sau the House Judiciary Committee, a delegation of attorneys spoke in behalf of the 
ae measure, contending that the present contributory negligence law is unfair in 
entire anid . ; : 
ch in- many cases where the preponderance of responsibility for an accident is obvious. 
xperi- 
o are 
. See 

King . ° ° ° 
408: Direct Investment in Substandard Housing Permitted 


2 Mo. 
ecom A new law, signed by Governor Dewey, permits life insurance companies 
arned 
plain- 


to invest in substandard housing directly, eliminating the necessity of setting up 


“may a separate outside corporation. It is expected that substantial savings in admin- 

_— istrative expenses, utilities, and federal income taxes will result. 

resent 

n and 

_ Hotel Fire Laws Strengthened in New York 

a, The new hotel fire prevention law in New York requires a number of drastic 

7 Mo. fire-prevention improvements in New York City’s older hotels. About 500 

a Structures will have to be remodeled. In hotels with open elevator shafts or 

is - open stairways the new law requires a complete sprinkler system regardless 

one of the number of rooms in the building. In addition, the fire department was 

yr the given jurisdiction over fire alarm systems, permits for combustibles, hotel watch- 

on men, clock-checking systems and tests for alarm systems, standpipe systems and 
sprinkler apparatus. 

10 Mo 

y-five 
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The author comments further on 
Some legal aspects of 


Group Life Insurance 


SAMUEL J. 
Member of the 


— is nothing paternalistic or benev- 
olent about the insurance rate under 
a group life insurance contract that cannot 
be explained in terms of actuarial figures. 
In the first place, it is clear that the em- 
ployees are buying term insurance, the 
cheapest and most actual type of insurance 
based on mortality figures. It is also a 
well-known fact that because the mortality 
structure for insurance rates in the United 
States has not been revised for some years, 
insurance buyers are not benefiting from 
the increased longevity of the human race 
proclaimed by science during the past two 
generations. 

The cost of group insurance to the em- 
ployee varies between approximately fifty- 
five cents and seventy-five cents per month 
per thousand. This is the entire cost 
whether or not the employer makes any 
part of the contribution for the employee. 
And in view of the fact that rates are based 
on average ages of employees in any one 
plant, a cost of $6.60 to $9.00 per thousand 
per year is in line with current term insur- 
ance rates, especially where the policies are 
nonparticipating. 

The less benevolent employers take the 
position that they are bestowing some 
gratuity or largess on their employees by 
allowing them to become members of a 
group insurance plan. It is also to be 
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observed that in the heavy industries, wher 
labor turnover is greater, the premiums per 
month per thousand of group life insurance 
policies are usually lower, because losses 
or claims are seldom paid to employees 
who do not remain permanently insured 
under the particular group insurance plan 
or to their beneficiaries. Another item of 
greatly reduced cost to the insurance com- 
panies is the method of operation of most 
group insurance plans, which are conducted 
by the employers on a self-accounting basis 
The employer keeps all records of insured 
employees, collects monthly contributions, 
remits the contributions to the insurer, re- 
ceives applications for claims (and often 
passes on the validity of such claims), and 
in general performs all the bookkeeping and 
accounting operations usually performed by 
the insurers. In this way, of course, the 
employer does contribute toward reducing 
the cost of insurance. 


Reinstatement Rights 


The original and primary 
group life insurance, however, must not be 
overlooked: namely, to create a burial fund 
for the deceased employee, to pay him total 
and permanent disability benefits if he 
becomes disabled while an employee, and 
to provide for his family if he dies. This 
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discussion naturally gives rise to the query 
as to whether or not ill or disabled em- 
ployees aré entitled to maintain their group 
life insurance in force and effect after they 
have ceased active employment. Of course, 
if they are totally and permanently disabled 
and the policy provides such benefits, they 
are entitled to make immediate claim. In 
numbers of cases, however, employees who 
are too ill to work and never return to 
active employment may not be totally and 
permanently disabled. In this type of 
situation the question of continuation of 
group life insurance leads to a discussion 
§ whether or not, in the event of can- 
cellation of insurance, the disabled em 
ployee has the right under most contracts 
to bring an action to reinstate his insurance 
coverage. In practice, reinstatement ap- 
pears to depend on the attitude of the em- 
ployer. For several years, controversy on 
this question has given rise to a number of 
decisions in point, particularly the recent 
case of Morales v. Equitable Life Assurance 
Society of the United States, decided by the 
Indiana Appellate Court [10 CCH Lire 
Cases 1025]. 


Morales Case 


One provision of the group contract in 
the Morales case is almost standard in such 
types of policies issued by the Equitable 
Life: “the insurance under this policy upon 
the life of any employee shall automatically 
cease upon his discontinuance of participa- 
tion as evidenced in writing signed by him 
and filed with the society or upon termina- 
tion of his employment with the employer 
in the classes of employees insured here- 
under without regard to the cause of such 
termination, except that the employer may 
elect that all employees who while insured 
hereunder are temporarily laid off, or given 
leave of absence or are disabled or retired 
on pension, shall be considered to be in 
the employment of the employer during 
such period.” 


On or about February 15, 1938, Morales 
was laid off temporarily by the employer. 
Thereafter he went to the company to pay 
his life insurance and inquire about his 
employment. He was told that he would 
be called back to work shortly, at which 
time the cost of his insurance would be 


deducted. He had retained his identifica- 
tion tag, had left his work clothing at the 
mill, and had never received notice of ter- 
mination of employment or cancellation of 
insurance coverage. He died May 3, 1946. 
The lower court directed a verdict for the 
defendant, which the appellate court sus- 
tained on the theory that the employer had 
never made an election to the insurer to 
continue disabled or laid-off 
under the insurance plan. That the case 
is a poor decision and bad law cannot be 
questioned, in the writer’s opinion. It 
would seem that the decision should rest 
on the widely heralded principle that tech- 
nical defenses which rely upon adroitly 
drawn provisions skillfully used in limita- 
tion of liability do not commend themselves 
to a court of justice. The real intention 
of the parties is looked to, and the group 
insurance policies are construed in favor 
of the insured. Thompson v. Pacific Mills 
(1927), 139 S. E. 619, 55 A. L. R. 1237-1241; 
Garnsky v. Metropolitan Life Insurance Com- 
pany (1939), [2 CCH Lire Cases 745] 287 
N. W. 731, 124 A. L, R. 1489-1491. 


How else could Morales have insured 
his life under the group contract? He was 
an employee at the time of his death since 
his employment had never been terminated 
and he had never received notification to 
that effect. He had gone to the mill in- 
surance office to pay his monthly contribu- 
tion for the month of March, and had been 
told that he would be notified when he 
would be called back to work, at which 
time his insurance premiums would be de- 
ducted from his earnings. He died in May 
of the same year. 


employees 


Insurer's ‘‘Election”’ 


Does the “election” clause in the contract 
permit the employer to make the election 
at the time of the issuance of the contract, 
one year later, five years later, ten years 
later or never? If we consider that clause 
in a fair light, it would seem that the elec- 
tion would have to be made at the time of 
the issuance of the contract. The election 
never having been made, it would be 
deemed that both the employer and the 
insurer had waived election. In certain 
United States Steel Corporation plants in- 
sured under the Equitable Life policy con- 
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taining this same clause, disabled em- 
ployees, or employees temporarily laid off, 
are permitted to continue payments under 
the group insurance plan although they are 
not actively at work. Yet, to the writer’s 
knowledge, no employer has ever filed a 
written election with the insurer of such 
action. There is a supposition that at the 
plant of the Inland Steel Company, where 
Morales was employed, disabled employees 
in some instances were permitted to con- 
tinue their monthly contributions in order 
to remain insured under the contract, even 
though the Inland Steel Company had 
never filed an election with the Equitable 
Life Assurance Society. One thing is clear 
in the Morales case: that Morales was 
treated as an employee after his lay-off. 
If the employer elected to treat Morales as 
insured until such time as he received no- 
tice of his termination of employment, he 
would be insured without the payment of 
any further premium: Emerick v. Con- 
necticut General Life Insurance Company 
(1935), 105 A. L. R. 413-417, 179 Atl. Rep. 
335; John Hancock Mutual Life Insurance 
Company v. Pappageorgu (1940), 107 Ind. 
App. 327 [3 CCH Lire Cases 114] 24 N. E. 
(2d) 428; Shea v. Aetna Life Insurance Com 
pany (1935), 198 N. E. 909. 


In the Morales case the court said: 

“The Master Policy was in the hands of 
Inland Steel Company. It was the agent of 
its employees in the negotiations that re- 
sulted in the issuance of the Policy and in 
deducting premiums from their pay and 
remitting them to the insurance company. 
Metropolitan Life Ins. Co. v. Henry (1940), 
[3 CCH Lire Cases 113] 217 Indiana 33. 
Appellant decedent was therefore charged 
with knowledge of the provisions of the 
policy. 

“The provision above set forth is clear 

and unambiguous. No employees are cov- 
ered during temporary layoff unless the 
employer elects that all employees tem- 
porarily laid off shall be covered. Cer- 
tainly this election must be by affirmative 
action communicated to the insurance com- 
pany. There is no evidence of any such 
action.” 
This statement is nothing more than a pre 
sumption on the part of the court, since 
no evidence in the record established agency 
between the employer and the employee. 


The writer has had several cases in point 
with the Morales case in which suits were 
filed to recover the benefits under the jn- 
surance coverage, and now has pending in 
the local court several cases involving equi- 
table proceedings to reinstate life insurance 
coverage of employees who have been laid 
off or disabled, where the employers have 
refused to accept the monthly contribution 
In these cases the employment has been 
terminated absolutely; in several, no notic« 
of termination has ever reached the em 
ployee. 


Notice to Employee 


That the Morales case is in conflict with 
a previous decision in the Indiana appellate 
courts is illustrated by the case of Pappa 
georgu v. John Hancock Mutual Life Insur 
ance Company, supra. There the employee 
was laid off in July, 1932, and his premium 
was paid up to and including August 3], 
1932. He was rehired in June, 1933, and 
continued to work until July 25, 1934. He 
died on July 27, 1934. No deductions and 
no further payments were made by anyone 
to the insurance company after July, 1932. 
Under this statement of facts, the appellate 
court sustained the judgment of the jury in 
the finding against the insurance company. 
In passing upon the questions as to whether 
the employee was in the service of the 
employer, and whether the insured was lia- 
ble for further payment of premiums, and 
on the question of notice to the employee 
in the event of termination of employment, 
the court held: 


“In order to make effective all the terms 
of the policy, we must hold that, if it be 
assumed that such notice of ‘termination of 
insurance’ was issued and mailed to the 
insured by said association, and if it be 
further assumed that the issuance and mail- 
ing of such notice by the association con- 
stituted an election by the employer to 
consider the lay-off as a ‘termination of 
[the] employment’ within the meaning of 
said term as used in the second paragraph 
of said provisions of the master policy 
quoted above—appellant could not escape 
liability because of such election unless and 
until knowledge of such election was 
brought home to him. See Emerick v. 
Connecticut General Life Insurance Com- 
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pany... [supra]. There is evidence in 
the record which would sustain a finding 
by the jury that the insured never acquired 
knowledge of any election by his employer 
to consider his lay-off as a ‘termination of 
the employment’ and therefore we assume 
that the jury found that the insured did not 
acquire knowledge of such election if any.” 

The Pappageorgu case followed the deci- 
sion in Emerick v. Connecticut General Life 
Insurance Company (1935), supra, perhaps 
the leading case in the United States on 
the questions involved, because of the 
erudite, reasonable and common-sense opin- 
ion written by the court. To quote at some 
length from the decision: 


“Emerick was temporarily laid off on or 
about February 7, 1931. Thereafter from 
time to time he called at the factory, but 
was not again actively employed, although 
he left there his working coat, tools, and 
certain books having to do with his trade 
as toolmaker and other personal belongings; 
nor did he thereafter pay anything to the 
company for insurance. On October 1 the 
employer removed his name from its pay 
roll because of lack of work, as of the next 
payroll deduction day, which was October 
3; and on October 28 the employer notified 
the defendant he had been laid off as of 
October 1 and that his insurance was to be 
considered canceled. No notice of the ter- 
mination of his employment or of the can- 
cellation of the policy was given to Emerick 
or the plaintiff. Emerick died on October 
23, 1931. Thereafter proofs of death were 
fled with the defendant and the plaintiff 
as beneficiary under the policy demanded 
the sum of $1,000.00, but the defendant 
refused to pay it. 


“The policy falls within the class of con- 
tracts made for the benefit of a third party, 
differing, however, from most contracts of 
that nature, in that under it the third party, 
the employee, would be entitled to its bene- 
hts only upon the payment of a considera- 
tion, and this the company knew. While 
this might not be sufficient to alter the legal 
rights created under the contract, it is an 
element in the situation which is relevant 
to the construction and effect of the policy. 
The policy clearly does not use the word 
‘employment’ in the sense of a legal con- 
tract of employment. It is so drawn as to 
include employees working under a hiring 
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wholly indefinite as to the term of its con- 
tinuance; their employment might, there- 
fore, be terminated at any time at their will 
or that of the employer; and the hiring 
would not give rise to any contractual obli- 
gation, aside from the right to compensa- 
tion for services actually performed. 1! 
Williston, Contracts, Sec. 37-39. Nor does 
the contract apply to employees only when 
they are actually employed from day to day; 
this is apparent from the provision that if 
an employee is ‘temporarily absent, or is 
temporarily laid off, or is given leave of 
absence’, the employment need not be con- 
sidered terminated, provided the company 
was so informed. The word ‘employment’, 
as used in the phrase ‘termination of em- 
ployment’, has reference to the position of 
an employee rather in the nature of status. 
Thus in Perkins v. Eagle Lock Co., 118 Conn. 
658, 174 A. 77, we had before us a case in 
which action was brought upon a certificate 
of benefit issued by a corporation to its 
employee, under which a certain payment 
was to become due to the latter’s wife upon 
his death while ‘in the employ’ of the cor- 
poration; and we sustained a judgment for 
the plaintiff, although the employee had not 
been engaged in working for the corporation 
for more than two years and there was an 
entry upon its records, made by the corpora- 
tion four months after he ceased work, that 
he was ‘through’. We said (118 Conn. 658, 
page 663, 174 A. 77, 79): ‘it is clear that 
neither party to this certificate intended 
such an automatic termination of the rela- 
tion of employee and employer, but that the 
word was intended to indicate the status 
of the holder of the certificate in relation to 
the company. The word as here used is 
intended to indicate a continuous right to 
the stated benefit until the contract relation 
is terminated by the withdrawal of the em- 
ployee or discharged by the employer, with 
notice to the other party.’ As the situation 
presented is one rather of the status of the 
employee in relation to his employer than 
of a contract of employment, the right of 
the employer at any time at its will to dis- 
continue its contractual relationship to the 
employee is not conclusive that it might to 
the same extent terminate his status as an 
employee under the policy. 


“In construing the contract we are bound 
to assume that both the employer and the 
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company intended that the contract should 
operate fairly and justly to the employee, 
and that, in return for his acceptance of its 
provisions and payment to the employer of 
the amount deducted from his wages as 
premiums, he should be assured of the bene- 
fits apparently conferred by the policy. One 
of these benefits was the right given ‘at the 
termination of his employment for any rea- 
son whatsoever’, upon application made to 
the company within thirty-one days after 
such termination, to receive from it a policy 
insuring him as regards his death or total 
permanent disability. That this was a bene- 
fit of very real value is evident because 
thereby he would be entitled to receive the 
policy even though at the termination of his 
employment his physical condition were such 
that he could not, upon an application then 
made, secure a policy of insurance. If the 
employer could terminate the status of an 
employee, who was at the time temporarily 
laid off or absent on leave, simply by notify- 
ing the company that it had done so, without 
notice to him, he might very likely lose the 
benefit of the provision enabling him to take 
out this independent insurance, because the 
right to do so is limited to thirty-one days 
after the termination of employment. We 
cannot assume that either the company or 
the employer intended not to jeopardize the 
apparent right given to the employee. In 
order to make that right one of assured 
benefit to the employee, knowledge on his 
part of the termination of his employment 
would be necessary. 


“The ultimate question is: What is the 
meaning of the phrase ‘termination of em- 
ployment’ as used in the policy? It clearly 
does not mean the cessation of active em- 
ployment or the termination of an existing 
contract of employment. It must mean such 
a termination of the relationship of employer 
and employee as will make effective all parts 
of the insurance contract. Viewing the 
policy as a whole, in order to make effective 
all its terms, we must construe the phrase 
as meaning a termination of which the em- 
ployee had knowledge or notice. This is not 
to introduce any novel principle into the 
law. Thus the revocation of the authority 
of an agent, even where the principal may 
revoke it at will, is ineffective as to the agent 
without notice to him. Jones v. Hodgkins, 
61 Me. 480, 483; 1 Mechem, Agency (2d 
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Ed.) Sec. 624; 1 Clark & Skyles, Agency. 
Sec. 173. So a guarantor who has given * 
continuing guaranty may revoke the guar- 
anty, but such revocation is ineffective until 
notice is given. Gay v. Ward, 67 Conn. 
147, 156, 34 A. 1025, 32 L. R. A. 818: Ricket- 
son v. Lizotte, 90 Vt. 386, 98 A. 801; 28 
C. J. p. 929. It may not be too much to say 
that, speaking generally, where two persons 
occupy a continuing relationship to each 
other and certain rights or liabilities will 
come into effect upon the termination of 
that relationship, neither party can terminate 
it except with the knowledge of or upon 
notice to the other. 

“We are referred by the defendant to the 
case of Beecey v. Travelers’ Ins. Co., 267 
Mass. 135, 166 N. E. 571; Colter v. Travelers’ 
Ins. Co., 270 Mass. 424, 170 N. S. 407; Magee 
v. Equitable Life Assur. Society, 62 N. D. 614, 
244 N. W. 518, 85 A. L. R. 1457; Thull v. 
Equitable Life Assur. Society, 40 Ohio App. 
486, 178 N. E. 850, in which a conclusion 
differing from that which we have stated 
was reached, but the opinions in these cases 
do not seem to us convincing, 

“We agree with the contention of the com- 
pany that the employer was not its agent as 
regards any obligation to give notice of any 
termination of the employment to the em- 
ployee. Duval v. Metropolitan Life Ins. Co., 
82 N. H. 543, 136 A. 400, 50 A. L. R. 1276. 
Neither was the employer as regards knowl- 
edge of such termination the agent of the 
employee so that notice would be imputed 
to him. There could be no termination of 
the employment under the policy without 
knowledge or notice of it to the employee. 
Until it was terminated the employer was 
obligated to pay the company a premium 
based upon the continuance of the insurance 
The employer could have put an end to its 
liability for that premium by terminating 
the employment to the knowledge of or 
with notice to the employee and inform- 
ing the company that it had been termi- 
nated; but until it was so terminated the 
employer continued liable for the premiums 
due on account of the insurance. 

“There is error, and the case is remanded, 
with direction to enter judgment for the 
plaintiff.” 

In accord with the Emerick case, is Powell 
v. Equitable Life Assurance Society, 174 5. E. 
649. The defendant resisted the claim on 
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the ground that employment had terminated 
December 10, 1931, while the certificate was 
canceled February 1, 1932. No contribu- 
tions were paid by the employee subse- 
quent to December 10, 1931, and he died 
on February 27, 1932. The trial court 
charged the jury: “While an employee who 
voluntarily severs his or her employment 
or who to his knowledge is discharged for 
any reason or for no reason, loses his or 
her benefit under the policy, I charge you 
that the beneficiary cannot be arbitrarily 
deprived of the benefits of the policy, [and] 
neither the insured nor the beneficiary can 
arbitrarily be deprived of its benefits with- 
out notice.” The appellate court sustained 
a recovery since the employee had never 
received notice of termination of employ- 
ment As previously indicated, the writer 
is now testing, in a case as yet undecided, 
the right of a disabled employee to con- 
tinue making his monthly contributions on 
his insurance in order to maintain his cover- 
age in force and effect. If the employment 
of a disabled employee, for group insur- 
ance purposes, cannot be terminated, ob- 
viously he has the right to continue to be 
insured under the theory of the Turley’ 
case, discussed in a previous article. 


Employer as Agent of Insurer 


Examination of the issues in the Morales, 
Emerick, Powell and other cases leads di- 
rectly to the questions of agency and lia- 
bility for monthly premium contribution. 
The two are inseparable and interrelated. 
Strangely enough, the decisions on this 
point are rare. The only case in Pennsyl- 
vania is Bahas v. Equitable Life Assurance 
Society, 128 Superior 167, 193 Atl. 344. 
Although it has often been cited by defend- 
ant companies to support the proposition 
that the employer is the agent of the em- 
ployees, the case is not in point. The insurer 
issued the master policy to an association 
of employees and individual certificates to 
the members of the association, who paid 
Premiums on their insured coverage by 
monthly dues to the association, which in 
turn, mailed to the insurer a monthly 
check for the total premiums of all con- 
tributing members. The plaintiff's case 


*Turley v. John Hancock Life Insurance Com- 
pan¥, 110 Pa. Superior 578. 
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fell on an effort to show that a notice com- 
municated to the association was in fact a 
notice to the insurer. But the proposition 
was obviously tenuous, since by no stretch 
of the imagination can the notice by a mem- 
ber of an association to the association of 
which he is an integral part be construed 
as a notice to the insurance company. Em- 
ployers are in a different category from that 
of an association of employees, who are 
themselves the primary contracting party 
with the insurance company on the master 
contract. The theory in the Emerick, Powell 
and Morales cases was that the employer 
is the agent of the insurer for all purposes 
and that there is an absolute incumbency on 
the part of the employer to forward to the 
insurer monthly contributions for all em- 
ployees entitled to be covered by the group 
contract unless the employee specifies con 
trariwise. This is borne out by a practical 
examination of the method in which group 
life insurance operates in most plants. The 
initial step is the application for the insur- 
ance by the employee, who signs an author- 
ization card enabling the employer to make 
monthly deductions from his pay. The 
employer maintains a supply of forms such 
as individual certificates, changes of bene- 
ficiary, increases in amounts of insurance 
and applications for proofs of loss. Accord- 
ing to the amount of coverage to which 
the applicant is entitled, the employer then 
issues an individual certificate to the insured 
employee and notifies the paymaster’s office 
to make the deduction monthly. The em- 
ployer usually maintains an insurance file 
consisting of cards showing amount of cov- 
erage, name of beneficiary, etc. If the 
employee wishes to change the beneficiary, 
he notifies the employer, who has him com- 
plete a certain form. Then the change is 
made on the insurance card. In the opera- 
tion of most large industrial group plans, 
the insurer never knows the names of those 
insured or any other information about 
them; but at the end or the beginning of 
the insurance month, the employer remits 
a check to the insurer in full payment for 
the monthly coverage of the employees in- 
dicated. Most group policies are participat- 
ing, and earn dividends, even at the low 
monthly charge per thousand per employee, 
which are usually passed on to the employee 
by one or more months of free insurance. 
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If an attorney for a claimant notifies the 
insurer that he is interested in making a 
claim or in securing information relative to 
an individual’s life coverage, the insurance 
carrier usually replies that it will request 
the employer to supply the information. 
The employer performs all of the functions 
ordinarily performed by insurance com- 
panies in the operation of their business, and 
in this way saves a considerable sum of 
money in operation and administrative cost. 
At the end of the insurance year, of course 
(group contracts are usually written for a 
period of one year, and are renewable auto- 
matically), the employer and the insurer 
have a mutual accounting followed by an 
adjustment of the business for the past year. 
On occasion, however, where the employer 
contributes a portion of the insurance cost, 
it is reasonable that any dividends received 
from the insurer be applied toward his own 
disbursements in the matter and not passed 
on to his employees. In the writer’s opin- 
ion, there has never been a clear-cut deci- 
sion on the question of agency because most 
lawyers who file suits of this nature against 
insurance companies do so on the theory 
of no termination of employment or notice 
to the employee, implying merely that 
where the employer fails to contribute on 
behalf of an employee who is not actively 
at work, a recovery can be sustained. But 
where a claim is denied by the insurance 
company and suit is filed against the em- 
ployer, during which the operation of the 
group plan is put in evidence, recovery 
against the employer seems _ justified— 
especially where temporarily disabled or 
laid-off employees have left with the em- 
ployer sufficient earnings to cover insurance 
deductions over a period of time. Although 
an effort has been made to do this in a 
number of cases, particularly in Peyton v. 
Equitable Life Assurance Society of the 
United States,” discussed in a previous ar- 
ticle, there are few decisions in point. How- 
ever, in Aetna Life Insurance Company v. 
Acker, 93 F. (2d) 975, in the Eastern Dis- 
trict of Pennsylvania, a recovery was sus- 
tained where it was shown that the employer 

?[11 CCH LIFE CASES 264], 159 Superior 
Court 318. See also Peyton v. Carnegie Illinois 
Steel Corporation (No. 1855, April Term, 1947, 
Common Pleas Court, Allegheny County, Pa.), 
where, after failure to collect from the insurer, 
suit was filed against the employer. 
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had in its possession sufficient earnings to 
apply to the payment of the premium. 


Nonpayment of Premiums Not Fatal 


It is a settled proposition of law that 
“where the insurance company has in its 
hands funds absolutely due and payable to 
the insured before the date his premiums 
become due, the company should apply such 
fund if necessary to avoid a forfeiture.” 
And if the employer is the agent of the 
insurance company and has in its posses- 
sion sufficient to pay the monthly contribu- 
tion, it would seem that the same principal 
would apply. IJnter-Ocean Casualty Company 
v. Copeland, 43 S. W. (2d) p. 65; Union 
Central Life Insurance Company v. Caldwell, 
58 S. W. 355 (Ark.); American National In- 
surance Company v. Mooney, 164 S. W. 276 
(Ark.); Pfeiffer v. Missouri State Life Insur- 
ance Company, 297 S. W. 847; Kaeppel v. 
Mutual Life Insurance Company, 78 F. (2d) 
899 ; Girard Life Insurance Company v. Mutual 
Life Insurance Company, 97 Pa. 15; Long v. 
Monarch Insurance Company, 30 F. (2d) 929; 
54 Annotated Law Reports 600; 32 Corpus 
Juris, page 1308. 


This result was reached in Jones v. Metro- 
politan Life Insurance Company® where the 
insured employee paid no premiums for 
some sixteen or eighteen months following 
his “furlough.” The court held that under 
the language of the policy the employee was 
not required to pay any monthly contribu- 
tions until and unless they were demanded 
of him. 


As additional evidence that the employer 
is the agent of the insurer, where an em- 
ployer makes deductions from an employ- 
ee’s earnings without remitting to the 
insurer, the beneficiary is entitled to re- 
covery in the event of the employee's death. 
All States Life Insurance Company v. Till- 
man (Alabama). 


In Aetna Life Insurance Company v. Cas- 
tle, 83 S. W. (2d) 465, the employee’s name 
was not included in the list of employees 
certified as eligible; the court, however, 
allowed the beneficiary to recover even 
though no premiums had been paid. Al- 
though the policy provided merely that an 


3 [10 CCH LIFE CASES 316] 156 Pa. Superior 
156. 
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employee should not be excluded from 
group coverage because of clerical errors of 
omission on the part of the employer, the 
clause was held to protect the plaintiff. In 
this case there was not merely a clerical 
omission but a definite intention to exclude 
the employee from coverage; yet the court 
held that he was entitled to coverage and 
allowed a recovery. It is obvious from the 
decisions in the Castle and Tillman cases 
that the employer was not deemed to be 
the agent of the employee; else how could 
arecovery have been sustained? 


The theory of the Pappageorgu case was 
tested by the writer several years ago in 
Minyon v. Prudential Insurance Company of 
America, filed in the Allegheny Common 
Pleas Court at No. 248, October Term, 
1944. The certificate was issued on March 
7, 1939, and the employee died on Novem- 
ber 10, 1943. On or about April 30, 1943, 
he was laid off temporarily and for a period of 
several months worked elsewhere, returning to 
his original employment on or about October 
11, 1943. He did not apply for reinstate- 
ment or for coverage under the policy, and 
no premiums were paid on his insurance. 
Although the case was settled before the 
trial, it is evident that under the foregoing 
decision the plaintiff was entitled to re- 
cover since there had never been a ter- 
mination of employment with notice to the 
employee. 


Master Policy Provisions 
in Individual Certificates 


Another very interesting question under 
group insurance is the effect of the failure 
to incorporate certain pertinent provisions 
of the life insurance coverage in the in- 
dividual certificate handed to the employee, 
with the result that the employee never has 
actual notice of certain clauses which might 
fundamentally affect his insurance or, 
through his ignorance, deprive him of cov- 
erage. If a group policy cannot be can- 
celled or its provisions modified without 
notice to the employee so that he may take 
advantage of the conversion clause or seek 
other insurance (Poch v. Equitable Life As- 
surance Society of the U. S.),;* obviously all 
pertinent provisions of the life insurance 


‘[6 CCH ‘LIFE CASES 328] 343 Pa. 119. 
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contract should be incorporated in the cer- 
tificate issued: to the employee. 


A case on the question of a limitations 
provision in the group contract which was 
not incorporated in the certificate arose in 
Ercole v. Metropolitan Life Insurance Com- 
pany, 155 Superior Ct. 549 [10 CCH Lure 
Cases 163], 39 A. (2d) 293. Plaintiff (who 
was insured under a group life insurance 
policy issued by the defendant) brought an 
action to recover benefits on the theory that 
he had been totally and permanently dis- 
abled since May 17, 1938. The defendant 
was first notified of the claim for disability 
in a letter from plaintiff’s counsel on Janu- 
ary 26, 1942. Binding instructions were 
given at the trial, since under the provisions 
of the master policy the plaintiff was barred 
from maintaining the action because no no- 
tice of proof of disability was given until 
the expiration of three years and eight 
months, and action was not brought until 
four years and five months, from the time 
the alleged disability commenced. The 
master policy contained no definite time 
limitations for filing notice of proof of claim 
in the event of total and permanent dis- 
ability, but immediate notice of sickness or 
injury was required in addition to proof of 
such sickness or injury within thirty days 
after such notice. It also provided that 
action for permanent disability benefit must 
be brought within two years from the time 
such proof was required to be filed. The 
plaintiff contended that the immediate no- 
tice of proof of sickness or injury to be 
furnished within thirty days referred to 
claims for temporary disability only; but 
the court refused to accept this interpreta- 
tion, holding that total and permanent dis- 
ability is the result of either sickness or 
injury. The plaintiff also asserted that he 
was not bound by the period of limitation 
in the master policy since his certificate 
made no mention of it. But the certificate 
was found to state specifically that it was 
issued under and subject to the terms of 
the group policy. The plaintiff predicated 
his claim mainly on the defendant’s waiver 
of the time limitation, alleging that after he 
had made his claim, the defendant had 
given him a medical examination, thus 
“lulling him into a false sense of security.” 
However, in all of the defendant's letters to 
the plaintiff relating to his claim and in the 
arrangements for examination, the defend- 
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ant had been careful to state that its action 
was without waiver of such defenses that it 
might have in the event of litigation. Judg- 
ment of the lower court for the defendant 
was affirmed. Unlike Bahas v. Equitable 
Life Assurance Society, supra, the group pol- 
icy and the certificate specifically required 
proof of total and permanent disability be- 
fore the expiration of one year from the 
date of its commencement. Although it 
has been held repeatedly that the contract 
consists of the application, the master con- 
tract and the individual certificates issued 
thereunder, counsel submitted, nevertheless, 
that at least where a provision in the con- 
tract may tend to defeat the claim if the 
employee had no actual notice thereof, it 
would appear reasonable to hold that such 
pertinent clauses should be incorporated in 
the individual certificate. Of course, as the 
court said in the Ercole case, the certificate 
stated that it was issued “under and sub- 
ject to the terms and conditions of the group 
policy.” The insured was thus notified that 
his certificate did not include all of the 
covenants of the contract. If he had desired 
further knowledge of the provisions of the 
master policy he could have acquired it 
readily by making inquiry. Louis v. Con- 
necticut General Life Insurance Company, 94 
S. W. (2d) 499 (Texas). 


Reasonable Time for Bringing Suit 


Where the policy contains no time limi- 
tations for filing proof or bringing suit, the 
courts have held repeatedly that such action 
must be brought or filed within a reason- 
able time. What is a reasonable time is a 
question of fact for the jury unless the pe- 
riod is so excessively long as to be deemed 
a question of law. However, since the ac- 
tion is one in contract, it would appear that 
the six-year statute of limitations (or a 
shorter period) should prevail in determin- 
ing whether or not a claimant or litigant 
has filed his suit in time. 


To illustrate how liberal some courts can 
be on the matter, however, I refer to a 
lower court’s decision in Grandy v. Equitable 
Life Assurance Society of the U. S., No. 
1815, January Term, 1941, in the Common 
Pleas Court of Allegheny County, Pennsyl- 
vania. The policy contained a provision 
providing for total and permanent disability 
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benefits to insured employees if disability 
resulted from injury or disease prior to age 
sixty. The contract stipulated that “the 
defendant upon receipt at any time after six 
months from the date of the commence. 
ment of due proof of such total and per- 
manent disability, will pay in full settlement 
of all obligation under said policy pertain- 
ing to such member, the full amount of the 
insurance,” 


The insured became totally and perma- 
nently disabled on or about January 31, 
1931, and died on April 13, 1934, without 
having made a claim for total and perma- 
nent disability benefits. The widow brought 
suit in 1941, after a claim had been filed 
with the defendant on November 15, 1940, 
apparently the first notice of the pending 
claim the insurance company received. 


On the question of delay, the court charged 
the jury thus: 


“Did the plaintiff in this case act pru- 
dently, reasonably and diligently in the 
presentation of this claim or, as you have 
heard it discussed, was there laches or un- 
reasonable neglect or delay? Did they let 
this thing ride too long without doing some- 
thing about it? Now there, the testimony 
is that on April 13, 1934, that being the 
date of his death, or the day following, one 
of the members of the family went down to 
the plant of the Carnegie Illinois Steel 
Company to the office of the employees’ 
association and told them that George 
Grandy had died and they needed some 
money to bury him, and they came down to 
find out about the insurance; that they 
were informed down there that his employ- 
ment had terminated in January, 1931; that 
his insurance was over as of that date; that 
he was not insured and could not get any- 
thing; that they went then to some foreman 
or perhaps some man in the plant with 
whom George Grandy had formerly worked 
and related the situation of the family be- 
ing without means and received from that 
individual a personal and private contribu- 
tion to help them out with things at home; 
that subsequent thereto they did nothing 
because, as you heard them say, they un- 
derstood they had to have this individual 
certificate and they did not have it because 
sometime before his death, on one of his 
trips to Norfolk where they originally came 
from, that is the Grandys, he had taken the 
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certificate with him and while he was down 
there in Norfolk he left the certificate there, 
and they were not able to locate it, and 
they did not have it; you heard them testify 
that since they did not have the certificate 
and they had been told they did not have 
the insurance they did nothing about it un- 
til someone told them about their rights 
and suggested they consult a lawyer, and 
that they then consulted counsel and coun- 
sel informed them of their rights, and after 
consultation with counsel they filed this suit 
on November 15, 1940, by having filed in 
the office of the Prothonotary the praecipe 
in this particular case. 

“Now, your question is whether or not 
that is an unreasonable delay or whether 
the plaintiff has met the burden of con- 
vincing you by the fair weight of the evi- 
dence that under all the circumstances of 
this case she, the plaintiff, Mindora Grandy, 
acted reasonably, diligently and prudently 
in the presentation of her claim as benefi- 
ciary under this policy. It has been called 
to your attention that policies such as these, 
representing a master policy issued on group 
insurance, are yearly policies, generally au- 
tomatically renewed, but renewed in this 
case, according to Mr. Schwartz, after con- 
siderable negotiations each year; that the 
premiums on the particular policy are based 
on the actuarial experience of that particu- 
lar plan and group of employees from year 
to year, and that therefore it is necessary 
that claims be presented promptly for pay- 
ment. Now, whether or not there was an 
unreasonable delay or a sleeping on one’s 
rights, or a neglect to properly prosecute 
the claim, under all the circumstances, is a 
question for you. Now, all the circum- 
stances that are competent for your con- 
sideration are the ones that you know about 
in this case: the nature of the employment, 
the nature of the insurance contract, the cir- 
cumstances under which the applications 
were received and filed, the circumstances 
under which claims were received and han- 
dled, the circumstances under which the 
policy was being operated, the situation of 
these particular people and their knowledge 
or acquaintance with such matters, and all 
of the circumstances in the case as you have 
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heard it related by the witnesses on the 
stand. Those matters are competent for 
you as you say whether or not Mrs. Grandy 
has satisfied you by the fair weight of the 
evidence that she proceeded diligently, pru- 
dently, and with reasonable promptness in 
presenting this claim. There is no question 
that the suit was filed here November 15, 
1940, so that is the date on which you say 
the action finally came in here, and your 
question is whether the delay from the date 
of death until that time was unreasonable 
and neglectful delay such as would bar her 
now from recovery.” 

The jury’s finding for the plaintiff was 
sustained by the court en banc. There was 
no appeal. 


Booklet Provisions 
Binding on Insurer 


This case is important on another propo- 
sition: namely, that certain provisions of a 
booklet issued by the insurance company 
and circulated among the employees, were 
not incorporated in either the group con- 
tract or the master contract, but were in- 
corporated by reference in the contract of 
insurance. The group contract provided for 
the payment of total and permanent dis- 
ability benefits in the event of such a dis- 
ability prior to age sixty. However, a 
pamphlet published by the insurance com- 
pany and circulated at the time of the 
issuance of the contract, and subsequently 
reprinted, also provided that “if total and 
permanent disability occurs after the age of 
sixty, the insurance will be paid only when 
death occurs.” This provision also appears 
under the section entitled “Total and Per- 
manent Disability Benefits.” The lower 
court ruled as a matter of law, and rightly 
so, that the provision was a part of the 
group contract. Since Grandy became dis- 
abled after the age of sixty, his insurance 
was payable at his death in 1934. This 
decision was in accord with one of the 
phases of the famous Turley case in Penn- 
sylvania (supra), where the same question 
arose. 


[The End] 
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“Every place is safe to him who lives with justice.”—Epictetus. 
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The Infant 


and Negligence Per Se in Pennsylvania 


By 


J. DOUGLAS MERTZ 


HE STATUTE and the infant met in 

D’Ambrosio et al. v. City of Philadelphia, 
{25 CCH AutomosiLe CAses 409] 47 A. (2d) 
256 (1946). The infant, aged twelve years 
and eight months, with several compan- 
ions boarded the rear of a truck without the 
driver’s knowledge of their presence and 
rode on the tailgate. When the truck struck 
a hole in the street of the defendant city, 
the jolt threw off the plaintiff resulting in 
his injury. In the suit against the city, the 
Supreme Court held that the minor plaintiff 
was negligent per se because he violated 
the Vehicle Code, as amended by Act of 
June 27, 1939, P. L. 1135, Section 1023, 
P. L. 1179, 75 P. S. Section 632. 


Child's Conduct Measured 


Pennsylvania does not apply the standard 
of care of adults in negligence cases to 
children. In consideration of the child’s 
incapacity to perceive danger and avoid it, 
it measures his conduct by that of children 
of the same age, intelligence and experience. 
At what ages this special standard is applied 
is determined by the use of presumptions 
analogous to those employed in the field of 
criminal law to ascertain whether an infant 
has the capacity to commit crime. While 
the use of age presumptions are justifiable 
only by facility of administration and ex- 
pediency, they have, nevertheless, assumed 


Mr. Mertz is a professor of law at the Dickin- 
son School of Law 


a fixed and familiar role in this jurisdiction, 
By their use the infant below seven has been 
eliminated as a problem by the arbitrary 
declaration that he is incapable of contribu- 
tory negligence, The child of fourteen years 
and above has in fact been judged by an 
adult standard. 


Children from seven to fourteen years 
have been given special consideration in the 
measurement of their conduct. Generally, 
their conduct has been determined by a jury. 
This has been because the ascertainment of 
the capacity to perceive danger involves the 
determination of judgment factors, that is, 
knowledge, intelligence, experience, charac- 
ter of the danger, which are often associated 
with questions of fact and hardly ever be- 
yond reasonable doubt. In addition, a long 
line of cases has made this treatment of the 
standard of care issue for children in this 
age group traditional and familiar. The rule 
being abrogated in the D’Ambrosto case is 
one that has been well established. 


Civil Liability Assumed 


The violation of a statute intended to 
protect individuals or a class of individuals, 
of which the injured person is one, from a 
hazard or harm which has in fact occurred 
to produce the injury is negligence per se 
and the court so directs the jury. Why a 
statute which creates no civil liability is 
construed to create civil liability has taxed 
the ingenuity of judges and writers. Some 
courts have been content with the assertion 
that the statute creates a criminal liability 
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and therefore creates a civil liability, with- 
out explaining the “therefore,” which is the 
crux of the problem. 


The intent of the legislature to create a 
civil liability has been read into the statutes 
by some courts, when the lawmakers did 
not have civil liability in mind at all, and 
may even have deliberately omitted to pro- 
vide for it. A more plausible theory is that 
the reasonably prudent man does not dis- 
obey the law; hence, if he violates a statute 
he is no longer a reasonably prudent man, 
and therefore, is negligent; and the court 
shall tell the jury in certain terms. These 
theories do not explain the refusal of the 
court to leave the issue to the jury. Profes- 
sor Prosser, in his Handbook of the Law of 
Torts, (1941), p. 275, submits that the best 
explanation is “that the courts are seeking 
by a species of judicial legislation, to further 
the ultimate policy for the protection of 
individuals which they find underlying the 
statute, and which they believe the legisla- 
ture must have had in mind.” 


Protecting Individual 


Pennsylvania courts recognize that a stat- 
ute may establish a conclusive standard of 
conduct. If such a statute is violated that 
act constitutes negligence per se and the 
jury may not consider the question. Con- 
siderable difficulty has arisen as to when 
the standards established by the statutes are 
conclusive. Statutes clearly intended to 
protect a particular class of persons from 
their own inability to protect themselves are 
held to establish a conclusive standard which 
will abrogate the usual defenses of con- 
tributory negligence. The Child Labor 
Acts have been so construed. The failure 
to keep duplicate lists as required by the 
Acts was sufficient to find the employer 
liable as a matter of law for injuries to an 
unlawfully employed minor while at work. 
No negligence need be averred other than 
the employment of the minor. 


Not every violation of a statute is negli- 
gence per se. The act must be within the 
Prohibited hazards and be a_ substantial 
factor in causing the injury. The D’Ambrosio 
case recognizes this principle with a clarity 
of expression not always employed in 
earlier decisions. 


For Jury To Decide 


If the evidence that the act, which con- 
stitutes the violation of a statute, is a sub- 
stantial factor, is not clear, unmistakable 
and free from reasonable doubt, the question 
of cause is for the jury. Negligence per se 
founded upon a statutory violation of a 
trafic regulation does not preclude the 
defense of contributory negligence. The 
actor-violator may also show that he is 
within an exception of the statute or that 
he is excused by an act of necessity. 


Whether the civil standard of reasonable 
conduct always requires obedience to the 
criminal statutes is for the courts to deter- 
mine. The author here has examined the 
theories devised to substantiate and rational- 
ize the creation of civil liability from crim- 
inal liability. The decisions concerning the 
Motor Vehicle Code, the statute with which 
the D’Ambrosio case deals, show a growth 
from its use as evidence of negligence to 
the declaration that a violation of it is negli- 
gence per se. The standards of the Code 
have bécome fixed and conclusive because 
the court is convinced that highway safety 
and the protection of life and limb which 
it assures to the public and users of the 
highway is a commendable social purpose, 
and the court is willing to indulge in judicial 
legislation to promote it. 


Whether this is sufficient justification 
to apply the negligence per se rule in the 
D’Ambrosio case does not depend so much 
upon the theories upon which the doctrine 
has gained acceptance, as it does upon the 
application of the doctrine. It is no answer, 
however, to the trial court’s objection to 
the obliteration of the age presumption rules 
and its contention that the legislature did 
not intend to make riding on the tailboard 
negligence per se in all cases, to say that the 
legislative mandate of “no person” is so com- 
prehensive as to absorb all persons except 
those specifically excepted. The point is, 
why apply the criminal statute and the neg- 
ligence per se rule at all in this situation. 


Negligence Per Se Rules Unsuitable 


The D'Ambrosio case presents unique 
aspects which make the use of negligence 
per se rules unsuitable. The plaintiff is a 
member of a group whose conduct is judged 
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by a different standard from that of adults. 
Children as a class have been given special 
consideration. The use of the age presump- 
tion has established rigid standards within 
certain limitations. But, in the age group 
of which this plaintiff is a member, the 
presumption has operated to establish that 
the child does not possess the capacity of an 
adult and is presumed not to possess it. His 
conduct, therefore, is measured by a differ- 
ent standard—that of children of similar 
age, intelligence and experience. That in- 
volves the formulation of a social standard 
of conduct. When the function of formu- 
lating that standard involves judgment fac- 
tors, which are the subjective elements of 
the test of negligence, a line of accepted 
authority has placed it with the jury. This 
procedure has avoided the rigidity which 
judicially created standards would possess 
and has allowed each case to be decided on 
its particular merits. 


The use of the negligence per se rule in 
a statutory violation of criminal law by an 
infant between the ages of seven and fourteen 
would measure his conduct by,a rigid and 
fixed standard created by the legislature. In 
civil law, the infant is presumed not to have 
the adult’s capacity to perceive danger; 


therefore, his conduct is measured by a 
special standard of behavior. In criminal 
law, the same infant is presumed incapable 
of committing a crime because he is pre- 
sumed not to possess criminal intent. To 
declare that he is negligent per se in civil 
law, thereby depriving him of the usual 
consideration given in that sphere of the 
law, because he violated a criminal statute, 
when the criminal law would give him a 
special consideration were he accused in 
that sphere, seems incongruous. Such a 
decision can only be rationalized and sup- 
ported by strong policy reasons which go 
beyond the ordinary bases and reasons justi- 
fying the use of negligence per se. 


It is submitted that the rule of negligence 
per se in the D’Ambrosio case is an unwar- 
ranted extension of a fixed legislative stand- 
ard into an area where the rigid standard of 
conduct is contrary to the recognized method 
of approach and is unfair to the group to 
which it is applied. The rule is unfair 
not only because it shifts the placement of 
the function of formulating standards, but 
because it is placed with the legislature, which 
does not have civil liability in mind, much 
less, any consideration of a sub-standard 


group. [The End] 
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Smokers in Bed Fined 


Since the Winecoff Hotel fire last December 7, 1946, nineteen persons have 
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been convicted and fined for smoking in bed and causing fires in Memphis hotels. 
According to Assistant Fire Chief Charles Nunnery, the Fire Department now 
requires that every fire be reported, and if it is the result of carelessness, an 
arrest is made. 
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The Ohio Farm Bureau, operating organization for the Farm Bureau fire, burse t 
automobile and life insurance companies, announced recently that it is seriously ance 0 
considering a plan to establish cooperative garages as a means of combating constit 
increases in automobile insurance rates. Asserting that it had been paying too transac 
much for repairs, the Bureau believes that if the proposed garages did all of the charge 
repair work on damaged cars insured by the Bureau, it might be able to hold promis 
down premium rates. damag 
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tract ¢: 


Auto Insurance Firm Considers Entering Garage Business 
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’ 
Opinions here and there: 


“The Attorney General Says—” 


CLEANERS’ SERVICE CHARGE 
CONSTITUTES INSURANCE 


The Attorney General’s opinion was re- 
quested with regard to the legality of a 
proposed method of reimbursing losses on 
clothing and other goods entrusted to cleaners 
and dyers. The salient feature of the scheme 
was the imposition of a service charge of 
from four to six per cent of the cleaning 
bills. Out of this service charge, one per 
cent was to be paid as a premium for a 
bailees’ customers policy, insuring clothing 
in process against damage from a number of 
specified perils, not including “mysterious 
disappearance” or damages arising from the 
processing. The balance of the service charge 
was to be held in a fund for the reimburse- 
ment of loss or damage to garments not 
covered by the insurance. Placards contain- 
ing this information would be placed in the 
various retail outlets. 


The Attorney General knew of no reason 
why any cleaner and dyer might not segre- 
gate his charges into a basic charge and a 
surcharge, and advertise by placard that a 
portion of the service charge was being used 
to purchase such an insurance policy. But 
the representation to customers that the rest 
of the service charge would be used to reim- 
burse the customer for mysterious disappear- 
ance or damage during processing would 
constitute part of an unlawful insurance 
transaction. “Although denominated service 
charge, it is in no sense a service which is 
promised, but a reimbursement for loss or 
damage arising from a contingent event. 
This is clearly insurance, and such a con- 
tract can be made only under authority con- 


ferred by a certificate issued by the Insurance 
Commissioner.”—Opinion of the California 
Attorney General, April 9, 1947. 


ANTITRUST EXEMPTION FOR 
TEXAS RATE-MAKING 





The Senate Committee on Insurance sub- 
mitted to the Attorney General S. B. 183, 
as amended, and S. B. 213, authorizing co- 
operative rate-making practices by insurance 
companies, subject to certain control and 
disapproval of rates by the Board of Insur- 
ance Commissioners, for an opinion as to 
whether the proposed legislation would ex- 
empt any of the activities authorized therein 
from the antitrust laws of Texas. The pro- 
posed legislation provides against excessive, 
inadequate or unfairly discriminatory rates. 
Insurance companies are required to file rate 
schedules with the Board of Insurance Com- 
missioners, which, in turn, is directed to 
review the proposed rates. 


Replied the Attorney General: “In our 
opinion, this legislation, if enacted, would 
exempt many of the activities in connection 
with the insurance business affected by such 
bills, from the antitrust laws of Texas. If 
the purpose of any rating organization is to 
establish a standard by which the cost of 
insurance is to be in any manner affected, 
its operation is prohibited by existing anti- 
trust laws. Manifestly, no rating organization 
could exist without some type of agree- 
ment or understanding, nor would its serv- 
ices be of any value if they did not in some 
manner affect the ultimate rate or prem‘um 
which is charged by its subscribers or mem- 
bers. ... The legislation, in effect, attempts 
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to make the Board a policing organization. 

The only basis then for an antitrust 
action which might have any hope of suc- 
cess would be one wherein the charges go 
behind the action of the Board and in effect 
assert that a combination exists to prevent 
a fair hearing or determination or which 
assert other matters over which the Board 
is given no control by the proposed legisla- 
tion.” As to whether the Board was given 
sufficient authority for an effective policing 
of antitrust tendencies, the Attorney General 
pointed out that nothing in the legislation 
prevented prolific filings, that the fifteen-day 
time limit was very short for consideration 
of each rate or plan, and that the power of 
the courts to overrule policies set by the 
Board raises the possiblity of lack of uni- 
formity.—Opinion of the Texas Attorney 
General, March 20, 1947. 


FHA SECURED LOANS QUALIFY 
FOR MINIMUM INVESTMENTS 





May loans secured by mortgages on im- 
proved real estate, insured by the Federal 
Housing Administrator, be accepted as a 
part of the minimum investments of insur- 
ance companies applying for certificates of 
authority, regardless of whether the value 
of the properties covered by the mortgages 
is fifty per cent or more than the respective 
amounts loaned? The Attorney General re- 
plied in the affirmative. Sections 626.04-626.06, 
Florida Statutes, 1941, dealing with the in- 
vestments required of insurance companies, 
authorize the investment of assets in mort- 
gages or deeds of trust on improved and 
unencumbered real estate worth not less 
than fifty per cent more than the amount 
loaned on it, at market value. Section 518.06, 
Florida Statutes, 1941, provides: “Insurance 
companies may make such loans and ad- 
vances of credit, and purchases of obligations 
representing loans and advances of credit, 
as are insured by the Federal Housing Ad- 
ministrator, and obtain such insurance; and 
may make such loans secured by real prop- 
erty or leasehold as the Federal Housing 
Administrator insures or makes commitments 
to insure, and obtain such insurance.” Sec- 
tion 518.08 states: “No law of this state 
requiring security upon which loans or in- 
vestments may be made or prescribing the 


nature, amount or form of such security, or 
prescribing or limiting interest rates upon 
loans or investments, or limiting investments 
of capital or deposits, or prescribing or 
limiting the period for which loans or in- 
vestments may be made, shall apply to Sec- 
tions 518.06 and 518.07.”—Opinion of the 
Florida Attorney General, February 27, 1947. 


POLICE BENEFICIAL ASSOCIATION 
EXEMPT FROM INSURANCE LAWS 





The Attorney General was asked to rule 
as to whether the Police Beneficial Associa- 
tion, operated by members of the Baltimore 
police department, was exempt from the 
insurance laws. Membership in the associa- 
tion is limited to active or retired members 
of the police department and their wives. 
Subsection (1) (b) of Section 214 of Article 
48A of the Code of Public General Laws 
exempts societies or associations which admit 
to membership only persons engaged in one 
or more crafts or hazardous occupations in 
the same or similar lines of business, and 
women’s societies or women’s auxiliaries 
operating in conjunction with such associa- 
tions. Said the Attorney General: “It is 
our opinion that the Police Beneficial Asso- 
ciation is exempt from the insurance laws. 
We presume that retired members of the 
police department are admitted to member- 
ship only while on active duty and not after 
their retirement when they are no longer 
engaged in the same line of business. We 
think that insurance on the wife of a mem- 
ber is entitled to be included under the ex- 
emption of a women’s auxiliary operated in 
conjunction with the association.”—O pinion 
of the Maryland Attorney General, March 15, 
1947, 


ASSESSMENT INSURERS 
MAY OFFER CASH OR FUNERAL 





The Attorney General was asked whether 
a cooperative or assessment plan insurer 
could issue a contract agreeing to provide 
a described funeral service instead of cash, 
a described funeral or a stated amount of 
cash at option of the beneficiary, and a 
policy specifying cash surrender values to 
lapsing policyholders; and whether a foreign 
cooperative or assessment plan insurer char- 
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tered under statutes of other states whose 
jaws provide for cash surrender values could 
be admitted to do business in Michigan, 
even though its powers exceeded those of 
similar domestic insurers. 


His reply came in the affirmative. Under 
Section 2, Part 3, Chapter 3 of the Insur- 
ance Code, such companies are authorized to 
write insurance providing a funeral benefit 
and burial benefit. “ “The word benefit de- 
notes any form of advantage. Payments are 
not always made in money. Anything may 
be accepted as a payment. It is only neces- 
sary that the parties so agree’.” Conse- 
quently, cooperative and assessment insurers 
may issue a contract agreeing to provide a 
described funeral or a stated amount of 
cash with the proviso that if the contract 
designates an official undertaker without giving 
the member a right to designate one of his 
own choice, it will be void as against public 
policy and in restraint of trade. With regard 
to specifying cash surrender values in poli- 
cies, Section 5, Part 3, Chapter 3 of the 
Insurance Code prohibits contracts promis- 
ing any fixed cash payments to the policy- 
holder except in the event of accidental 
death or total and permanent disability. 
However, the Attorney General was of the 
opinion that the legislature intended this 
language to prohibit the granting of a cash 
benefit such as an annuity, not a cash sur- 
render value. In view of these conclusions, 
the powers of foreign cooperative or assess- 
ment plan insurers would not exceed those 
of domestic insurers.—Opinion of the Michi- 
gan Attorney General, January 24, 1947. 


DEPARTMENT STORE 
INSURANCE PLAN 


The Attorney General was requested to 
advise whether an insurance broker would 
violate the insurance law by operating a 
branch office in a department store. Em- 
ployees and department managers would 
recommend to customers in the store that 
insurance on the merchandise purchased be 
secured from the insurance office in the store. 
Rent for the space occupied would be based 
upon the volume of business written through 
the store. It appeared to the Attorney Gen- 
eral that by participating in such an arrange- 


ment, the department store would be acting 
as an insurance broker without a license 
in violation of the insurance law. But the 
establishment of such an office without the 
arrangement for solicitation would be legal, 
even though rent was paid on the basis of a 
percentage of the volume of business written 
through the office in the department store. 
However, the Attorney General warned the 
insurance department that such a plan should 
be closely observed because of its potentiali- 
ties for violations of the insurance law.— 
Opinion of the New York Attorney General, 
March 17, 1947, 


MISSOURI DISCUSSES 
REAL ESTATE INVESTMENT 


Enactment of Senate Bill 323 (Section 
6032-A, Revised Statutes of Missouri, 1939, 
effective July 1, 1946), which empowers a 
foreign corporation to invest its capital re- 
serve and surplus funds as permitted by the 
charter and domiciliary laws of such cor- 
poration, prompted an inquiry by a Con- 
necticut insurance company with regard to 
its right to make investments in real estate 
in Missouri. In 1945, the General Assembly 
of Connecticut passed a law permitting do- 
mestic life insurance companies to invest not 
over five per cent of their assets in invest- 
ments not otherwise authorized. The com- 
pany making inquiry has power under its 
charter to invest not over five per cent of 
its assets in productive real estate outside 
Connecticut. Senate Bill 323 in itself seems 
to indicate a clear right on the part of the 
Connecticut company to purchase real estate 
in Missouri for income-producing purposes. 
However, Article 11, Section 5 of the Con- 
stitution of the State of Missouri provides: 
“No corporation shall engage in business 
other than that expressly authorized in its 
charter by law, nor shall it hold any real 
estate except such as is necessary and proper 
for carrying on its legitimate business; pro- 
vided that any corporation may hold for ten 
years and for such longer period as may be 
provided by general law, real estate acquired 
in payment of a debt and real estate ex- 
changed therefor.” Section 97 of the General 
Business Corporation Act, passed in 1943, 
provides that “a foreign corporation shall 
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enjoy the same, but no greater rights than 
a doftnestic corporation, nor shall it hold any 
real estate for a period longer than six years 
except such as may be necessary and proper 
for carrying on its legitimate business.” 
Replied the Attorney General: “Foreign 
insurance corporations have no sanction of 
exception from the terms of Section 5, Article 
11 of the Constitution on the grounds that 
the state of their domiciles or their charters 
permit them to invest funds in real estate 
or because Senate Bill 323 permits them to 
do so. To the extent that Senate Bill 323 
provides that foreign insurance companies 
may invest any part of their capital, reserve 
or surplus in real estate in Missouri as an 
investment, it contravenes Section 5, Article 
11 of the Missouri Constitution and is, there- 
fore, invalid. If held valid, Senate Bill 323 
would place the investment of funds of life 
insurance companies upon a fluctuating, and 
at times, hazardous commercial real estate 
market. This would affect the ability of the 
company to pay its liabilities. Legislation 
must be enacted to change the six-year 
period in the General Business Corporation 
Act as the period real estate may be held 
by corporations to conform with the ten- 
year period provided by Article 11, Section 
5 of the Missouri Constitution.”—Opinion of 
the Missouri Attorney General, March 11, 1947. 


“RECURRING CASH AWARD 
FOR GOOD HEALTH” UPHELD 


The Insurance Commissioner questioned 
the authority of an insurance company licensed 
to write life, health and accident insurance 
to issue a health and accident policy with a 
provision for a “recurring cash award for 
good health.” By its terms, the insurer agreed 
to pay to the applicant, at the end of every 
five-year period during which every member 
of the family group insured under the policy 
was free from injury and sickness to the 
extent that no benefit was received, a cash 
award equal to ninety per cent of the average 
annual premium received by the company dur- 
ing the five-year period. The Insurance 
Commissioner contended that the cash award 
benefit did not come within the category of 
health and accident insurance, and that the 
company was exceeding its authority. Sub- 
section 4, Section 2, Chapter 1, Part 3 of 
the Michigan Insurance Code authorizes the 


company to insure any person against bodily 
injury or death by accident, or against dis- 
ability on account of sickness or accident, 
including the granting of specific hospital, 
medical, surgical and _ sick-care benefits, 
Comparing the provision to a merit-rating 
plan, the Attorney General ruled that the 
“recurring cash award for good health” was 
not an insurance benefit in the strict sense 
of the term, but rather an adjusted premium 
return, permissible under the statute— 
Opinion of the Michigan Attorney General, 
January 30, 1947. 


TERMITE OPERATORS RESTRICTED 
IN CHOICE OF INSURERS 





The Attorney General was asked whether 
the Department of Agriculture and Indus- 
tries could accept a bond written by an 
insurance company not qualified to write 
fire insurance in the State of Alabama in 
lieu of the blanket fire insurance policy 
required by Title 2, Section 675, Code of 
Alabama, 1940. Answering in the negative, 
he pointed out that under Section 675 term- 
ite operators are required to secure and 
carry, in a fire insurance company qualified 
to do business in the State of Alabama, 
a blanket insurance policy in the sum of 
$5,000 for the protection of the owner of the 
building which they have treated. The bond 
in question was issued by a foreign insur- 
ance company which was qualified in Alabama 
to do business as a casualty company but 
not to write fire insurance. Opinion of the 
Alabama Attorney General, March 7, 1947. 


QUALIFICATIONS REQUIRED 
OF AGENT-APPLICANT 


The State Insurance Board inquired whether 
it was permitted to license as a policy-writing 
agent an applicant who at one time had been 
convicted for income tax invasion. Under 
the provisions of Sections 140 and 142, Title 
36 O. S. 1941, it is incumbent upon the Board 
to find that the applicant is a qualified, 
competent and suitable person. Im making 
such finding, it is the further duty of the 
Board to take into consideration his ex- 
perience and capability, and his general 
reputation and character as to honesty, in- 
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tegrity and responsibility. Advised the Attor- 
ney General : “Your inquiry presents a question 
of fact more so than it does of law. The 
fact that a man has been convicted of a 
felony for the evasion of income tax and was 
later paroled would not, within itself, dis- 
qualify «a person from securing a license 
as a policy writing agent, as the person 
might be completely reformed since his 
parole. On the other hand, the Board could 
consider such a fact in determining whether 
the applicant possesses all of the qualifica- 
tions set up by Section 140. These are 
matters that must be passed upon by the 
Board in the exercise of its sound judgment 
and discretion.”—Opinion of the Oklahoma 
Attorney General, February 20, 1947. 


AGE LIMITATION APPLIES 
TO FOREIGN FRATERNAL INSURER 


An admitted foreign fraternal benefit 
society issued beneficial memberships in 
California to persons over the age of sixty. 
This was reported to the Insurance Com- 
missioner, who requested the Attorney 
General’s opinion as to whether Section 
11110, Insurance Code, prescribing that a 
person not less than sixteen nor more than 
sixty years of age may be admitted to bene- 
ficial membership in a fraternal benefit society, 
is applicable both to foreign and to domestic 
fraternal societies or only to domestic societies. 
He replied: “Where requirements or prohib- 
itions are applicable only to domestic or 
foreign organizations, the Code normally so 
specifies. Particularly in the chapter on 
fraternal benefit societies, the Code so care- 
fully specifies provisions governing domes- 
tic societies only or foreign societies only 
that in the absence of a very clear showing 
of facts and circumstances which make the 
application impracticable, it is obvious that 
the particular provision governs all admitted 
societies."—O pinion of the California Attor- 
ney General, April 8, 1947. 


ANNUITY PAYMENTS 
SUBJECT TO PREMIUM TAX 





Whether or not an insurance company 
which reports its gross premiums for taxa- 
tion may deduct from the gross premiums 


the amounts paid upon the death of the 
purchaser of an annuity, or upon a sur- 
render of an annuity contract by the pur- 
chaser prior to the date upon which annuity 
payments are to begin, was the question 
confronting the Attorney General. The stat- 
ute defines gross premiums as “premiums 
collected for annuity and life policies ; 
with no deduction for dividends, whether 
returned in cash or allowed in payment or 
reduction of premiums or for additional in- 
surance, and without any other deduction 
except for return of premiums, deposits, fees 
or assessments for adjustment of policy 
rates or for cancellation or surrender of 
policies, excluding cash surrender values.” 

Eight types of contracts were submitted. 
The first two contracts are a “joint and 
survivor annuity” and a “life annuity,” both 
of which provide that upon the death of an 
annuitant prior to the due date of the first 
annuity payment, no payment shall be made 
under the contract, nor shall the company 
refund the consideration for the contract or 
any part thereof. The Attorney General 
ruled that no question was presented for 
decision under these two contracts, since 
nothing is payable by the company but 
annuity payments, which are not deductible 
under the statute. The third contract, a 
“refund annuity,” provides that if the annu- 
itant dies after the date on which annuity 
payments are to begin and before the amount 
of the consideration paid by the annuitant 
has been returned by the company in annu- 
ity payments, the company will continue the 
payment of the annuity until the total 
amount of the annuity payments made by it 
equals the consideration paid. The Attorney 
General stated that since this contract con- 
tained no provision that the company would 
make any payments to any person upon the 
death of the annuitant prior to the date on 
which annuity payments were to start, the 
company was under no obligation to return 
any of the consideration paid. Therefore, 
no question of the deductibility of payments 
is presented when the purchaser dies before 
the annuity payments start. Payments made 
after this date, even though continued after 
the annuitant’s death, are not returned pre- 
miums and are not deductible from gross 
premiums for taxation purposes. 

The fourth contract is a “special life 
annuity” providing for annual annuity pay- 
ments as long as the annuitant lives and for 
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a death benefit to the beneficiary. The fifth 
contract is a “retirement plan annuity”; the 
sixth, an “optional deferred annuity”; and 
the seventh, a “retirement plan annuity” at 
age sixty-five. Each of these contracts pro- 
vides that if the annuitant dies prior to 
retirement, a death benefit will be paid. Since 
the death benefit is in no sense of the phrase 
a returned premium, it is not deductible 
from gross premiums. The eight contract 
is a “single consideration deferred refund 
annuity,” which provides that upon the death 
of the annuitant prior to the date of the 
first payment, the company will pay the 
amount of the considefation in 120 equal 
monthly installments. The Attorney General 
applied the test of whether, in the absence 
of a provision in the contract, the policy- 
holder has the right to surrender the policy 
in return for the premiums or consideration. 
Since the policyholder did not have this 
right in any one of the contracts under con- 
sideration, the Attorney General was of the 
opinion that the payments were not returned 
premiums but cash surrender values, and 
were not deductible from gross premiums 
for taxation purposes.—Opinion of the North 
Carolina Attorney General, February 24, 1947. 


STATE NOT LIABLE 
IN SCHOOL BUS ACCIDENTS 


House Bill No. 221 provided for the pur- 
chase, use and maintenance of trucks, station 
wagons and busses by state-supported edu- 
cational institutions where these vehicles 
are necessary to the educational program. The 
chairman of the House Committee on Rev- 
enue and Taxation asked the Attorney Gen- 
eral to rule as to whether the state would 
be responsible for accidents to the busses 
if the bill became law. He replied in the 
negative. “The legislature has no right to 
appropriate money in payment of a claim 
for death or loss to a state employee, as 
the state is neither liable on general prin- 
ciples of law nor under any statute, whereas 
such an appropriation is clearly a gift within 
the prohibition of the Constitution of Okla- 
homa, Section 14, Article 10. The state is 
not liable for negligence of its officers or 
agents where the state is not liable under 
constitutional or statutory provisions,.”— 
Opinion of the Oklahoma Attorney General, 
March 19, 1947. 


BONDING COMPANY'S LIABILITY 
UNDER ELECTRICIAN’S BOND 





Can bonding companies be held liable for 
personal injuries or damages from fires 
caused by faulty electrical work installed by 
persons under the terms of the electricians’ 
bond? Chapter 169, Laws of 1945, Section 4, 
provides that “The bond shall be conditioned 
that the principal will pay for all damages 
that may be sustained by any person, firm 
or corporation due to a failure of the prin- 
cipal to make such installation in accordance 
with the provisions of this act, or any ordi- 
nance, building code, or regulations appli- 
cable thereto.” Section 5 provides that any 
person, firm or corporation sustaining any 
damage or injury by reason of the breach of 
the condition of the bond by the principal 
may bring an action against the surety with 
or without joining the principal. The At- 
torney General was of the opinion that the 
bonding company could be held liable only 
where the electrician had failed to comply 
with the provisions of the bond. This would 
necessitate a showing that the electrical in- 
stallation was not done in compliance with 
the Act or the higher standards of the build- 
ing code in the particular city involved.— 
Opinion of the Washington Attorney General, 
March 21, 1947. 


COUNTY NOT LIABLE 
FOR REPAIR CLAIM 


Where a county truck was at fault in an 
accident on the highway which caused dam- 
age to a passenger automobile, could the 
county pay a claim for the repairs of the 
passenger vehicle? On the day of the acci- 
dent the road crew was not at work, and 
the driver was using the body dump truck 
for his private business. Answered the At- 
torney General: “It is the settled law ot 
this state that counties are not liable for 
damages for injuries to persons or property 
caused by the negligence of its officers, 
agents, or employees while acting in a gov- 
ernmental capacity, in the absence of a 
statute expressly declaring such liability. 
Moreover, the employee was off duty and 
using the truck for his own private pur- 
poses.”—Opinion of the Alabama Attorney 
General, March 12, 1947. 
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TEXAS CITY DISASTER 
INSURANCE COST HIGH 


Ninety-five per cent of the loss of lives 
and damage to property in the Texas City, 
Texas disaster is covered by insurance. In- 
surance men predict that payments may run 
from a minimum of $50,000,000 to a maxi- 
mum of $125,000,000. One of the largest 
single items in this total will be the $15,000,000 
in fire insurance on the huge Monsanto 
Chemical Company styrene plant. A Texas 
City resident expressed an opinion that in- 
surance companies would be reluctant to 
sell insurance in the area from now on, as a 
hurricane four years ago set back the un- 
derwriters $750,000 in Texas City. 


The insurance loss will be one of the larg- 
est on record, and almost every kind of 
insurance is involved: life insurance on in- 
dividuals with double indemnity features for 
accidental death; group life, sickness and 
accident policies; marine insurance on ships; 
marine cargo insurance ; compensation; public 
liability protection; automobile insurance; 
and policies covering mischief, vandalism, 
looting, pillage and broken windows. Win- 
dows were broken in a 140-mile radius, and 
it was estimated that at least ninety-five 
per cent of the houses were damaged. Use 
and occupancy coverage is also expected to 
swell the total. This type of insurance pro- 
vides to companies forced out of their prop- 
erties indemnity in an amount equal to the 
net profit the companies would have earned 
during the period of inoccupancy. This in- 
cludes payment of wages and salaries for a 
skeleton working force, payment on adver- 
tising and other fixed contracts, and other 
continuing expenses. Workmen’s compen- 
sation claims are estimated to reach a high 
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figure. Texas law provides for a minimum 
coverage of $2,500 for the death of a worker. 

The Texas City tragedy came at a time 
when the nation’s fire losses were the larg- 
est in history. For the twelve months ended 
March 31, 1947, fire losses were estimated 
at $600,530,000, twenty-four per cent above 
the twelve months ended March 31, 1946. 
Fire losses for 1946 totalled $561,487,000, 
second highest figure for a calendar year in 
history. The previous record was $561,980,000 
in 1926. 


SAFETY CONFERENCES 


The second annual President’s Highway 
Safety Conference will convene in Washing- 
ton, D. C., on June 18, 19 and 20 this year. 
Tremendous plans for a subsequent safety 
educational program are in motion, and 
have been announced by Major General 
Philip B. Fleming, general chairman of the 
conference. The daily and weekly newspa- 
pers of the country are cooperating with the 
Association of Casualty and Surety Execu- 
tives in an effort to save at least 10,000 lives 
this year by reducing motor traffic accidents. 
A large percentage of state press and pub- 
lishers’ associations already have indicated 
their desire to support the effort, the theme 
of which will be “Live and let live.” During 
the thirteen weeks of this program, papers 
will feature articles, editorials, and pictures 
to drive home the necessity for safety in 
trafic. The Safety Conference, through 
General Fleming, has acknowledged the ex- 
cellent results of such newspaper action last 
year, but Advocates continuous action for 
effective relief of the rising death and acci- 
dent toll. 
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In addition, more than 2,000 state and 
municipal officials, fire marshals, city plan- 
ners, architects and builders attended the 
President’s Conference on Fire Prevention, 
also in Washington, on May 6, 7 and 8. The 
conference attempted to do the same job 
in fire prevention as is being done in high- 
way safety. The legality of retroactive laws, 
ordinances and state laws that would pro- 
vide minimum standards of regulation for 
fire safety was studied by a committee 
on laws and law enforcement under the 
direction of Federal Judge John C. Knox, of 
New York. A study of the basic design 
and operation of American buildings in re- 
gard to fire hazards was made by the 
committee of buildings. The committee on 
fire fighting services, under the chairman- 
ship of Major General William J. Donovan, 
examined the nation’s fire departments 
to determine what improvements in equip- 
ment, organization, training and skills are 
necessary. Improved methods in presenting 
fire prevention education in schools, colleges 
and universities were discussed by a com- 
mittee under the direction of Dr. Harry C. 
3yrd, president of the University of Mary- 
land. Other committees that assisted in pre- 
paring the agenda included one to organize 
public support for the long-range recom- 
mendations of the conference and another to 
study proposals for continuous research in 
scientific development and fire safety. 


ONE-YEAR PLATE GLASS 
CONTRACTS 





Member companies of the National Asso- 
ciation of Casualty and Surety Underwriters 
have decided that plate glass insurance, ex- 
cept for dwellings and apartments, should 
be written on a one-year basis. The rise in 
prices since the Office of Price Administra- 
tion relinquished control last October is the 
attributed cause. It is felt that the future 
price of glass is too uncertain to anticipate. 
The reason for excepting dwellings and 
apartments seems to be the fact that this 
coverage is generally included in residence 
policies, which provide other types of cover- 
age on a three-year basis. This rule became 
effective in thirty-three states on April 28, 
but it will probably extend to all states in 
time—as soon as the necessary procedures 
have been followed and approval obtained. 
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RETAIN NATIONAL SERVICE 
LIFE INSURANCE 


We learn that the campaign to have vet- 
erans keep their National Service Life Insur- 
ance, and to have those who have permitted 
their policies to lapse, reinstate it, is receiv- 
ing additional impetus from other quarters, 
The Virginia Life Underwriters Association 
is enlisting the services of its underwriter 
members to aid those applying for reinstate- 
ment. In mid-May, these underwriter mem: 
bers will man booths in Virginia banks for 
a week to ten days, and will extend free 
advice and assistance to ex-servicemen. 

In the past two and a half months, about 
one-third million ex-GI’s have applied to re- 
instate about two and one-quarter billion 
dollars of National Service Life Insurance 
previously dropped. The areas that lead 
in reinstatement are Michigan, Ohio, Ken- 
tucky, Tennessee, Alabama, Georgia and 
Florida. Reinstatement is generally a very 
simple matter. It may be accomplished 
without physical examination if the neces- 
sary application is completed and is accom- 
panied by a certification that the applicant 
is in as good physical condition as he was 
at the time of lapse. 


MOUNTING AIR INSURANCE 
RATES 


A diverging reaction to recent experiences 
has been demonstrated by different groups 
of aircraft insurers. One group, which, as 
far back as January, predicted an increase 
in aircraft hull and liability insurance rates, 
has stated that its rates have increased any- 
where up to fifty per cent on liability in- 
surance for bodily injury (excluding passenger 
hazard), and premiums on other types ot 
aircraft coverage have advanced from ten 
per cent to forty per cent. Another group 
of aviation insurers claims not to have n- 
creased its rates at all. The increase m 
rates has brought with it an increase in 
coverage, owing to a new rate of deprecia- 
tion. It is now twelve per cent on either 
new or used planes, whereas formerly it was 
fifteen per cent on used planes and twenty 
per cent on new ones. No repercussion has 
been felt from the writers of accident and 
health insurance, and from contacted sources, 
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it isn’t apparent that there will be any. So medical care law have once again been 
far as life insurance companies are con-_ raised in Congress and various state legis- 

cerned, the only new development in avia- latures. Employers are rallying against 
ine tion exclusion clauses has been a relaxation such a plan, also opposed by the American 
of their former harshness to a point where Medical Association, for various reasons. 
the flight need no longer be a regularly Another payroll deduction is opposed, and 
scheduled commercial flight. This inter- neither labor nor management wants its con- 
pretation has been applied to outstanding trol over medical and health funds diminished. 
policies as well as to new contracts. Various statistics and polls have attempted 
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iter cent of all industrial employees are now 
ate- HEALTH INSURANCE enrolled in plans that give them some form 
om: of sickness benefits. Opponents of the pro- 
for We are interested in reading that proposals posed bills are taking full advantage of such 
ree for a federal or state compulsory health and _ statistics to bolster their arguments. 
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en- Superintendent Dineen of New York has issued a new regulation designed 
and to provide further safeguards for purchasers of insurance on financed automobiles. 
ery The regulation supersedes rulings of 1933 and 1938 and is effective immediately. 
hed Under the provisions of the regulation, purchasers of financed automobiles must 
ces- be furnished in twenty-five days with a policy or certificate of insurance showing 
om- in detail the insurance provided, including kinds of coverage, premiums therefor, 
cant and dates of expiration. The complete premium data required will enable policy- 
was holders to determine insurance costs apart from the finance costs, which in the 
past were often shown in lump sum. 


Financed Automobile Ruling Issued in New York 


_ “Temperance Policy’’ Offered in Washington 
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A “temperance policy” with an endorsement restricting public liability and 
property damage coverage to use of the insured vehicle by persons not under 
the influence of liquor was recently announced by a Seattle reciprocal insurance 
exchange. The exchange stated that the policy is in the nature of an experiment 
which it is eager to test and is issued in response to those who complained that 
it was unfair for a sober person to pay as high a rate for liability insurance as 

in- one who imbibes. In consideration of a reduced premium, the insured agrees in 
nger the restrictive use endorsement that neither he nor any driver will operate the 


s ot insured vehicle after having had anything to drink of an alcoholic nature. 
ten 
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» in- 
e in 
i Choose Your Own Agent or Broker 
ecia- 


ataat Thanks to the Wilson-Mahoney Bill it is now illegal in New York for anyone 


en financing the purchase of real or personal property, or lending on the security 
onte thereof to require the borrower to obtain his insurance through a particular agent 
hen or broker. Auto Dealers and Finance Companies fought this legislation tooth 
said and nail, but lost out in the fight to deprive Mr, Average Citizen of the right 
rces, to the counsel of and to do business with, the agent or broker that he choses. 
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What the Courts 
Are Doing 


MUST PRECEDENT PREVAIL? 





The North Carolina Supreme Court ap- 
parently felt that stare decisis was the cor- 
nerstone of all law in that jurisdiction in 
the case of Carter et al., d. b. a. Oak Grave 
Cafe v. Thurston Motor Lines, Inc., 26 CCH 
AUTOMOBILE CAseEs 933. It is not that the 
holding, steeped in tradition, is an abuse of 
good reason, although our sympathies are 
definitely with the dissenters; it is rather an 
instance, we think, where, as one of our old 
law school professors used to say, “the tail 
is wagging the dog.” The court was asked 
to apply the rule of respondeat superior to 
the facts of this case, and came to the con- 
clusion, backed by North Carolina prece- 
dent, that mere proof of the ownership of 
a vehicle causing damage, and proof that the 
damage resulted proximately from the negli- 
gence of the driver, were insufficient to make 
a prima facie case of liability against the 
owner of the vehicle. It declared that there 
had to be some proof of the agency of the 
driver at the time, and that it must relate 
to the transaction out of which the injury 
occurred. 


Facts of the Case 


The court stated the facts briefly, as 
follows: 

“Plaintiffs operate a cafe in a two-story 
brick building located at the intersection 
of N. C. Highways Nos. 10 and 54. Their 
living quarters are located on the second 
floor. About 1:15 A. M., 7 September 1945, 
plaintiffs heard ‘an awful noise’. On in- 
vestigation they found that a motor vehicle 
of the tractor-trailer type had run into the 
building. The vehicle had the name of de- 
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fendant painted on the sides of the trailer 
and truck. The stock in trade of plaintiffs 
was damaged, and they were forced to remain 
closed for some time. Plaintiff testified, over 
objection of defendant, that Belton King 
said at the time that he was driving the 
truck; that he fell asleep and lost control of 


vy 


the truck, and ‘tore it all to pieces’. 


Precedent Underlies Decision 


The trial court rendered a verdict for the 
plaintiffs. When the court entered judg- 
ment on the verdict, the defendant appealed, 
contending that the evidence was insufficient 
to go to the jury on the theory of respondeat 
superior. Little reasoning accompanied the 
appellate court’s decision, although it ad- 
mitted the existence of contrary law. It 
relied chiefly on North Carolina precedent: 
“In the light of this conflict of opinion and 
decided lack of harmony in other jurisdic- 
tions, we must look to cases decided by this 
Court to ascertain what rule we have adopted 
and what course we have pursued, for the 
rule prevailing in this jurisdiction is, after 
all, controlling here.” 


The argument of precedent was strength- 
ened when the court answered the sugges- 
tion that in some of the earlier supporting 
cases, the decision may have gone off on 
the ground that there had been evidence of 
non-agency. The court answered that this 
would have been a matter of credibility for 
the jury to have passed upon, and something 
which the court could not have passed on 
upon a motion to dismiss. 


The court well pointed out that there are 
two other rules or lines of authority in this 
country. Some courts declare that mere 
ownership is sufficient to establish a prima 
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facie case against the owner, in the absence 
of positive proof that the driver was not in 
the employ of the owner. To this effect, 
statutes have been enacted by many states, 
including New York, Massachusetts, Con- 
necticut and Tennessee. Other jurisdictions 
take a middle ground and declare that own- 
ership plus a statement of general employ- 
ment is necessary before a prima facie case 
can be made against the owner. 


Dissenters’ View 


The dissenting opinion, concurred in by 
three judges, adopted what it chose to call 
the “majority view.” It supported this view, 
apparently not because it was a majority 
ruling, but because it felt that in this par- 
ticular instance this view was more con- 
sonant with justice and with the changed 
pattern and éxtent of automobile traffic of 
the age in which we are living. It felt that 
this was a rule of evidence which, even 
though it was not established by statute in 
North Carolina as in some states, might be 
judicially adopted according to the exigen- 
cies of the case. The dissent discussed the 
point that formerly, when such cases were 
local matters, it was not too onerous to ex- 
pect a plaintiff to adduce proof as to owner- 
ship and authority. Now, with trucking on 
a national scale, where the hazards to per- 
sons and property have increased, it might 
well be too great a penalty to place upon a 
plaintiff the necessity of proving agency and 
other factors necessary to recovery. “We 
must face the fact that in matters of this 
kind rules of evidence grow out of our ex- 
perience with the probative facts and the 
reliability of the inferences we commonly 
draw from them. The contribution 
which courts make to sound jurisdiction is 
an incidental and abstract thing, a matter of 
slow accretion often leaving much vicarious 
sacrifice and suffering in its wake. The most 
genuine and enduring contribution that we 
can make to that end is to do justice in the 
particular case, while the right is still alive, 
on principles which are worthy to survive.” 


Necessity of Balancing Interests 


Thus, the case resolves itself into a situa- 
tion in which interests on a rule of evidence 
must balance. Substantive rights would not 
be changed by the adoption of the point of 
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view of the minority. In the case under 
discussion, the plaintiffs do not claim that 
they have made out any more than a prima 
facie case and ask the defendants to come 
forward with facts that are peculiarly within 
their knowledge. The mere fact that de- 
fendants had chosen to risk an adverse deci- 
sion certainly should not enter into the 
merits of either rule. 


Tradition Supports Majority 


Tradition would seem to carry the most 
support for the point of view that the ma- 
jority adopted. It carrys with it an argu- 
ment of reason, although it is lacking in 
practicality. At the risk of venturing into 
another wholly different subject and being 
subjected to many unrelated arguments, it 
would seem that there might well be more 
reasons for clinging to a traditional sub- 
stantive right than to a procedural or adjec- 
tive one, except, of course, in those cases of 
statutory rights where the raison d’etre has 
long since disappeared. A trespass prob- 
ably will always remain a trespass and be 
actionable. However, whether by statute or 
judicial decision, many innovations have 
come about in adjective law—codes, declara- 
tory judgments, claims under the Federal 
Tort Claims Act, etc.—in the interest of 
simplifying and making direct and complete 
relief with the least possible inconveniences. 
Courts, attorneys and students of the law 
desire to escape any postponement of tech- 
nical defenses. A game is not being played. 
A controversy between two or more parties 
is being adjudged; and comparative justice 
to all involved is sought with the least delay, 
expense and inconvenience to all concerned. 
A judicial or statutory declaration that a 
certain statement of facts constitutes a prima 
facie case, is no more or less than a pro- 
cedural point. Once such facts have been 
established, a burden is then upon the op- 
ponent to come forward with evidence which 
is within his knowledge. The same cause 
of action exists—there is merely a change in 
the manner of proof. 


In other words, under the facts of the case 
at bar, the majority would have us believe 
that it is more convenient, more conducive 
to ultimate justice, for a plaintiff, John Doe, 
of Walla Walla, Washington, to prove that 
Richard Roe, driver for the X Moving Com- 
pany of Portland, Maine, was in the regular 
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employ and on a scheduled trip when the 
accident complained of took place; that it 
would be unjust and unfair to have the 
X Moving Company in such a suit prove 
that he was not in its regular employ. It is 
inconceivable that such a burden could ap- 
proximate the task that Doe would have in 
getting the facts surrounding the employ- 
ment of Roe and the details of the trip dur- 
ing which the accident occurred. 


As we have stated, we feel that, in the 
absence of a statute on the subject, the in- 
terests and inconveniences should be bal- 
anced in a case such as the one at bar. 
Living in the past is a habit usually associ- 
ated with the aged, and adherence to tradi- 
tion defies progress in a similar manner. 
It is not always well to fly in the face of 
tradition, but it is clearly in order when 
the reasoning supporting the tradition has 
no further application to the present. Our 
country is no longer, as it once was, a com- 
bination of neighborhoods, each with its 
own customs and business. Business is on 
a national scale, and the rules that govern 
it must have application to such conditions. 


Practicality with Dissenters 


While numbers and preponderance do not 
necessarily make for right or justice in a 
particular case, the so-called majority rule 
has the advantage of appealing to reason 
and being cognizant of modern-day condi- 
tions in business. In stating this point of 
view, the dissenters are proposing only a 
method of proof designed to bring out the 
facts of the case with greater facility and 
to place a lesser premium upon technical 
defenses. The argument is reminiscent of 
the points of view that were formerly ad- 
vanced on the subject of contributory negli- 
gence. Should a plaintiff in a tort action 
affirmatively deny its existence, or, should 
the burden be upon the defendant to show 
that the plaintiff was contributorily negli- 
gent? That the majority view may tip the 
scales in favor of the plaintiff does not mean, 
by the same token, that the defendant is 


unduly burdened. Where, under the con- 
ditions that formerly existed, i. e., frequency 
of local travel, it was an easy matter for a 
plaintiff to ascertain facts relating to agency, 
In cases of long-distance travel, the only 
party to the dispute who knows such facts 
is the carrier himself; and it is no burden 
for him to disprove the presumption of 
agency which may arise from the plaintiff’s 
making out a prima facie case. 


Conclusion 


In addition to the factors herein discussed 
concerning the advisability of applying the 
so-called majority rule, we should by no 
means advocate its application to all in- 
stances of the possession and operation of 
another’s vehicles. What may be true of 
long-distance hauling, may well be a differ- 
ent proposition where motorcycles and pri- 
vate passenger automobiles are concerned, 
and the inferences that may be drawn may 
be contrary. Clearly, therefore, the rule to 
be applied should not have the force of a 
statutory mandate. Greater wisdom would 
seem to indicate that it should be a matter 
of judicial discretion. 

In the beginning we stated that this case 
impressed us as an instance of where “the 
tail was wagging the dog.” By the applica- 
tion of a rule founded in tradition and judi- 
cial precedent to a case with no consideration, 
given the facts, we are forced to the con- 
clusion that this rule of law or procedure 
has become more important and greater than 
the condition that brought about its exist- 
ence. That the same facts and conditions 
now lead to a different conclusion, which 
may require a different rule of procedure, ap- 
parently is of no consequence. We like to 
envisage the law as a flexible, adjustible body 
of rules rather than as the creator of a 
“Frankenstein.” While the results in this 
case may have no such far-reaching conse- 
quences, they represent a tendency that may 
grow to upset any approaches to an ulti- 
mate in judicial perfection. 


nn 


First ‘Reckless Flying’’ Conviction 


A flying student was fined $50 and costs on charges of violating an act of 
the recent Tennessee legislature which makes “reckless flying” in an aeroplane a 
misdemeanor. It was the first conviction obtained under the new law. 
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IN THE CURRENT PARADE OF CASES: UUM E UATE AACA EAA AAAS 


Carriers’ Liability ; 
Children discharged in unsafe place 
(Tex.) . wes 
Passenger injured—Bus hitting tree 
(Ariz.) 
Door shut on hand (La.) 
Luggage falling from rack (Cal.) 
Rope hitting garbage truck worker 
(Cal.) 
Children—Running into street—Con- 
trol of vehicle (Iowa) 
Constitutionality of Statutes—Victory 
Motor Vehicle Act (Wash.) 
Damages—Punitive—Drunken driving 
(D. C.) ; 
Host’s Liability — Defective brakes 
ae al.) 3 
Insurer's Liability 
Concealment of material fact — 
Brother's custody of car (Conn.) 
Contribution — Comparative negli- 
gence { U ts.) 
Driver’s insurer v. owner's insurer 
(Pa ) 
Effective dates of policies (Ky.) 
Financial responsibility—N otice 
(Ohio) 140 
Loss payable endorsement—E x«clu- 
Ston breached (La.) 
Notice to broker (Cal.) 


LEFT OF CENTER 
ON ONE-WAY STREET 


(CONNECTICUT) 


® Rule of road 
Applicability to one-way street 


As plaintiff entered the intersection, he saw 
the Woodbury car approaching. He stepped 


Annnty 


AUTOMOBILE 


Insurer’s Liability 
Omnibus clause—Garage exception 
(La.) 
Single interest collision coverage— 
Mortgage endorsement (N. C.) 
Theft—Intent of taker ee 
Two policies — Ex insurance 
(C al, ) 
Left of Center—Pede sirian injure — 
One-way street (Conn.) 
Municipality's Liability—Tree ioching 
street (Mass. ) 
Pedestrian Injured Traffic light 
changing (Mich.) 


Practice and Procedure—V oir dire ex- 
amination—Insurance (Ill.) . 


Railroad Crossing Collisions 
Backing train—Street siding—C on- 
. tributory negligence (Va.) 
Failure to look and listen (Colo.) 
Respondeat Superior 
Grandson driving (Ind.) 
Taxi pulling car from ditch (Ky.) 
Status of Occupant—Customer’s em- 
ployee injured (Mich.) 
Statutes Construed 
Financial Responsibility Act—Sus- 
pension of license (Mich.) 
Nonresident Motorists’ Act—Juris- 
diction (Pa.) 


back, the Woodbury car passed in front of 
him, and he was struck by a car driven by 
defendant, who had turned left to pass the 
Woodbury car. Defendant’s vehicle was to 
the left of the center of the road at all 
times while it was within the intersection. 
Plaintiff requested the court to charge that 
in accordance with the rule of the road, de- 
fendant was negligent in operating his car 
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to the left of the center line within the 
intersection. The court charged directly to 
the contrary. The principal question on ap- 
peal was whether this rule of the road ap- 
plies to an operator driving along a one- 
way street. 


The court could discern no ambiguity in 
the wording of the particular statutory pro- 
vision. Without question, it applied to the 
defendant. Nor was the court sympathetic 
to the claim that defendant was faced with 
a sudden emergency not arising out of his 
own negligence. If defendant had stayed 
on the right of the center line when passing 
through the intersection, no damage would 
have been done. Judgment of the lower 
court was reversed and a new trial ordered. 
—Fallon v. Collier. Connecticut Supreme 
Court of Errors. March 4, 1947. 26 CCH 
AUTOMOBILE CASES 941, 

William M. Harney, Louis W. Webber, for 
Plaintiff, Appellant. 


Joseph V. Fay, Jr., Harrison D. Schofield, 
for Defendant, Appellee. 


BACKING TRAIN HITS TRUCK 
(VIRGINIA) 
© Siding across city street 
Absence of flagman 





Contributory negligence 


“The absence of warning by devices at a 
crossing does not relieve the traveler of all 
care.” Thus the court admonished the 
plaintiff, whose truck was struck by defend- 
ant’s train as it was being backed over a 
siding across a city street. The evidence 
was conflicting as to whether or not defend- 
ant had complied with the ordinance requir- 
ing a railroad to provide a switchman to 
signal travelers before moving a train over 
a street-crossing. The jury resolved the 
conflict in favor of plaintiff, and established 
that defendant was guilty of negligence in 
failing to post a flagman at the crossing and 
to. signal traffic as the ordinance required. 
Admitting its negligence, defendant asserted 
that plaintiff was guilty of such contributory 
negligence as to bar recovery as a matter 
of law. 


Plaintiff was entirely familiar with this 
crossing. He knew that the track was just 
off to his right as he drove along Route 58 
into North Main Street. When he turned 
into North Main to go across the track, 


the train was very close to, or already 
in, the crossing, and there was nothing to 
keep him from seeing it if he had looked. 
His view was not obstructed as he came 
to the intersection, as he waited for the 
light, or as he turned and started across. 
He looked straight ahead, saw no flagman 
and relied on that alone for his assurance 
that no train was approaching. The train 
was there, just a few feet to the right of the 
place where he looked for the flagman. If 
he had looked at all, he would have seen 
for himself what the flagman would have 
shown him, Judgment for plaintiff was re- 
versed.—Southern Railway Company y. 
Thompson. Virginia Supreme Court of 
Appeals. March 3, 1947. 26 CCH Aurto- 
MOBILE CASEs 892, 


BROTHER'S USE OF CAR 
MISREPRESENTED 


(CONNECTICUT) 


© Declaratory judgment 
Voidance of policy 
Material fact concealed 


When the insured was ordered overseas, 
he turned over his automobile to his brother, 
August, and instructed him to renew the 
insurance on his car when it became due. 
In filling out the application, August, who 
signed the name of the insured, disclosed 
that he occasionally drove the insured’s car 
and had been arrested previously for driv- 
ing under the influence of liquor. There- 
after the insurance company issued its 
renewal policy and forwarded it with a 
letter inquiring for what reasons and how 
often August would have occasion to operate 
the automobile. When the insurer received no 
reply to this letter, it wrote again, stating 
that it would be necessary to endorse the 
policy excluding coverage while the automo- 
bile was being operated by anyone other 
than the named insured unless the informa- 
tion as to August’s use of the car was fur- 
nished. August then wrote the company, 
in the name of the insured, that the brother’s 
use of the car was limited to shopping once 
a week and commuting to work once or 
twice a week. Subsequently, August was 
involved in an automobile accident while 
driving his brother’s car. After finishing 
work, he had gone on a party with some 
friends, and was under the influence of liquor 
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at the time of the accident. In an action 
by the insurer for a judgment declaring the 
policy void, the trial court found that Au- 
gust had acted in good faith in signing his 
brother’s name. It held that his failure to 
disclose that he was acting as his brother’s 
agent while the brother was overseas was 
neither a misrepresentation nor a conceal- 
ment of any material fact. 


“We agree,” conceded the upper court. 
“We cannot agree, however, with the hold- 
ing that August’s failure to disclose that he 
had sole custody of the car, with permission 
to use it when and as he pleased, was not a 
material concealment.” The insurer’s letters 
of inquiry clearly showed that the extent 
of authority given August to use the car 
was considered material to the risk. Judg- 
ment of dismissal was reversed.—Govern- 
ment Employees Insurance Company, Inc. 
v. Powell et al. United States Circuit Court 
of Appeals, Second Circuit. March 3, 1947. 
26 CCH AUTOMOBILE CAsEs 925. 

Gumbart, Corbin, Tyler & Cooper; Morris 
Tyler; J. Stephen Knight; for Plaintiff, Ap- 
pellant. 

John F. McGowan, for Appellees Powell. 

Adrian W. Maher, for Appellee Sturrock. 


Richard Weldon, for Appellees Dyson and 
Lefkowitz. 


DELIVERY BOY'S THEFT OF TRUCK 


(OKLAHOMA) 


@ Insurer’s liability 
Intent of taker 
Question of fact 





The policy of insurance on plaintiff’s de- 
livery truck insured plaintiff against larceny, 
theft and pilferage. It was the duty of the 
delivery boy to place the truck in the Morri- 
son garage at the conclusion of his deliveries 
on Saturday. On the Saturday in question, 
there was insufficient room to place the truck 
inside the garage. He parked it in the alley 
close to the garage and took the ignition 
key with him. Later in the day he returned 
for the truck. During the course of a joy- 
ride, the delivery boy fell asleep, and while 
acompanion was at the wheel, the truck was 
driven off the road and overturned. The 
delivery boy appeared at work the follow- 
ing Monday morning, drew his pay and quit. 
When asked where the truck was, he re- 
plied that it had a flat tire and was in the 
garage, but did not disclose that it was at 
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Clary’s garage. It was several days before 
plaintiff discovered that the truck had been 
left at Clary’s. The delivery boy stated that 
he did not intend to steal the truck but rather 
to return it to the Morrison garage at the 
conclusion of the trip for which it was taken. 


The court agreed with the insurer that 
the trial court erred in directing a verdict 
for plaintiff. Although a decided lack of 
harmony exists in the decisions of various 
jurisdictions as to the degree of proof re- 
quired in such a situation, the majority view 
is that the proof should establish the exist- 
ence of animus furandi on the part of the 
taker, and that if the taking is with animo 
revertendi, there can be no recovery. Where 
the evidence shows a taking and an aspor- 
tation under circumstances from which 
animus furandi on the part of the wrongdoer 
might be reasonably deduced, the question 
of intent is one of fact for the jury. Judg- 
ment for plaintiff was reversed and a new 
trial granted.—The Hanover Fire Insurance 
Company of New York v. Western Bank 
and Office Supply Company. Oklahoma Su- 
preme Court. March 25, 1947. 27 CCH 
AUTOMOBILE CASES 68. 

Rittenhouse, Webster, Hanson & Rittenhouse, 
Oklahoma City, Oklahoma, for Plaintiff in Error. 


Keaton, Wells, Johnston & Lytle, Oklahoma 
City, Oklahoma, for Defendant in Error. 


TREE BLOCKING STREET 


(MASSACHUSETTS) 
e@ Municipality’s liability 
Sole cause 


Although it was a dark, misty night and 
the street was not lighted, the headlights of 
plaintiff’s automobile were on, and visibility 
was described as “fair.” While plaintiff was 
traveling at a speed of twenty miles per hour, 
he was blinded by the headlights of several 
approaching automobiles. He started to 
slow down and put on his brakes, but by the 
time he was able to get his car fully under 
control, he had crashed into a tree which 
had been blown down by a high wind the 
previous night and which blocked the street 
so that there was space for only one auto- 
mobile to pass on the left-hand side. The 
headlights on plaintiff’s automobile were in 
good condition, and he testified that he could 
see ahead for a distance of seventy-five feet. 
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When first blinded by the approaching head- 
lights, he was approximately sixty feet from 
the tree. : 


Declared the court: “In actions against 
cities for defective ways there can be no re- 
covery unless the defect was the sole cause 
oftheinjury. . . . But the law may regard 
a defect as the sole cause of an accident 
and hold a town responsible therefor, 
although the innocent act of the plaintiff or 
of a third person intervenes between the 
defect and the injury.” It could not be 
ruled as a matter of law that plaintiff was 
negligent. The speed at which he was pro- 
ceeding was not shown to have been exces- 
sive in the circumstances, and the tree was 
a dark object without lights. This evidence, 
taken in conjunction with the evidence that 
he was blinded by the approaching head- 
lights at approximately the time when he 
might have seen the tree, did not require 
a finding that in the exercise of reasonable 
care he ought to have seen the tree in time 
to avoid running into it. Defendant’s ex- 
ceptions to the denial of its motions for 
directed verdicts were overruled.—Carroll v. 
City of Lowell.. Massachusetts Supreme 
Judicial Court. Middlesex. March 1, 1947. 
26 CCH AvuToMOBILE Cases 1119. 


J. N. Esdaile, for Plaintiffs. 
P. H. Ready, City Solicitor, for Defendant. 


SUITCASE DROPS ON PASSENGER 


(CALIFORNIA) 


e Carrier’s liability 
Res ipsa loquitur 


Plaintiff was among the first passengers 
to board defendant’s bus. She had no lug- 
gage of her own and saw none over the seat 
which she took. During the trip, the bus 
was delayed temporarily at a bridge under 
repair. After leaving the bridge, the bus 
driver accelerated his speed and soon entered 
a sharp curve, at which point the bus swayed 
and jolted with sufficient force to throw 
plaintiff against the lady seated next to her, 
Simultaneously with the jolt, a heavy suit- 
case fell from the rack and struck plaintiff 
on the head, shoulder and arm. She testified 
that it felt as if the vehicle had struck a rock. 
The trial court granted defendant’s motion 
for a nonsuit. 


Plaintiff argued that she was entitled to 
the inference of negligence on the part of 


defendant which the doctrine of res ipsa 
loquitur affords. The reviewing court agreed. 
“The doctrine is applied as frequently in 
the case of public carriers as in any other 
class of undertaking. One riding on a public 
carrier is entitled to an explanation of any 
unusual occurrence connected with the oper- 
ation of the vehicle which results in injury 
to the passenger. The control and operation 
of the bus were exclusively in the hands 
of defendant’s driver, who was in a position 
to know if it was the speed of the bus while 
rounding the curve that caused it to sway 
and what it was that caused the bus to jolt 
violently and with enough force to precipi- 
tate the suitcase from the baggage rack. 
These happenings do not usually occur with- 
out negligence on the part of someone.” 
The facts and inferences were ample to make 
out a prima facie case for plaintiff, and the 
trial court erred in granting the motion for 
nonsuit. Judgment for defendant was re- 
versed.—Williamson v. Pacific Greyhound 
Lines. California District Court of Appeal, 
First District, Division Two. March 1], 
1947. 27 CCH AUTOMOBILE CAsEs 7. 
Clarence N. Riggins, for Appellant. 


Cooley, Crowley, Gaither & Dana, Dal Thom- 
son, for Respondent. 


STATUS OF OCCUPANT 


(MICHIGAN) ‘ 


e@ Customer’s employee injured 
Purpose of trip 

Plaintiff's decedent, Lindsay, who was em- 
ployed by Northwestern University, was in 
charge of procuring equipment and furnish- 
ings for a new Technological Institute. De- 
fendant Metal Office Furniture Company 
had entered into a contract with the univer- 
sity to furnish a large portion of the equip- 
ment. On the occasion in question, Lindsay 
went to Grand Rapids with defendant's dis- 
trict sales manager for the purpose of 
checking samples, designs, and furniture 
manufactured for conformance to the specifi- 
cations of the contract. While an employee 
of the furniture company was driving Lind- 
say to the depot to catch his return train, the 
automobile was involved in an intersection 
collision with a vehicle driven by defendant 
Waichum. The trial court directed verdicts 
for defendants Buwalda and the furniture 
company on the grounds that the decedent 
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was a guest passenger and that Buwalda was 
not acting within the scope of his employ- 
ment at the time of the accident. 


Plaintiff contended that the decedent was 
not a guest passenger because some benefit 
accrued to defendants by reason of the trans- 
portation of Lindsay to the depot. The 
court looked to the motive of the undertak- 
ing. The contract had been negotiated 
almost a year before the accident, and the 
order which Lindsay was checking had been 
placed some six months before. The acquisi- 
tion of the contract was not dependent upon 
the trip, which was for the benefit of plain- 
tiff’s employer, not for the benefit of defend- 
ants. Judgment for defendants Buwalda 
and the furniture company was affirmed. 
However, the judgment for defendant 
Waichum, predicated upon the imputed negli- 
gence doctrine, was reversed, since that doc- 
trine was overruled in Bricker v. Green — 
Herman, Admr. v. Metal Office Furniture 
Company et al. Michigan Supreme Court. 
Filed April 8, 1947. 27 CCH AUTOMOBILE 
CAsEs 96. 

Mitts & Smith, 726 Grand Rapids National 


Bank Building, Grand Rapids, Michigan, for 
Plaintiff, Appellant. 

Alexander, Cholette, Buchanan, Perkins & 
Conklin, 1007 Peoples Nationa] Bank Building, 
Grand Rapids, Michigan, for Defendant, Ap- 
pellee Metal Office Furniture Company. 

Lily, Luyendyke & Snyder, 216 Federal Square 
Building, Grand Rapids, Michigan, for Defend- 
ant, Appellee Buwalda. 


GARBAGE TRUCK WORKER 
STRUCK BY TROLLEY ROPE 





(CALIFORNIA) 


¢ Bus company’s liability 
Degree of care 


As the garbage crew neared the end of 
its rounds for the day, the driver double- 
parked the truck in the street under two 
overhead electric wires of defendants’ trolley 
bus. As the driver left the truck, he warned 
plaintiff, who was on top sorting the garbage, 
to watch out for the electric busses. Evye- 
witnesses testified that plaintiff was arising 
from a stooping position when the rope from 
the trolley pole of a passing bus struck him. 
He lost his balance, grabbed the rope and 
was pulled into the street. As a bus ap- 
proaches it makes the trolley wires “hum,” 
which noise is discernible for about half a 


block. Although plaintiff heard the bus 
approaching, he did not look up. The bus 
driver testified that he saw no one as he 
approached the truck from the rear, that he 
honked his horn and turned the truck 
around, and that he first knew something 
was wrong when he felt the trolley go off 
the wire. 


The trial court instructed the jury that it 
was plaintiff's duty to use his faculties of 
sight and hearing to ascertain the presence 
and approach of the bus. If his failure to 
do so had proximately caused his injury, 
the jury could find that such conduct was 
contributory negligence. Plaintiff com- 
plained that the instruction placed upon him 
the standard of care required of a pedestrian 
rather than that required of one whose work 
necessitated his presence in the streets. The 
court found no merit in this contention. 
Plaintiff was not in the position of a person 
required to work in a public street. He 
knew that he was working on a truck, which 
was double-parked, in violation of law, close 
to a point where the bus passed. The in- 
structions as a whole fully informed the jury 
that plaintiff was required to exercise only 
ordinary care. Judgment for defendants was 
affirmed.—Riolfo v. Market Street Railway 
Company et al. California District Court 
of Appeal, First District, Division Two. 
March 5, 1947. 27 CCH AutomosiLe CAsEs 22. 

Tobriner & Lazarus, Walter J. DeMartinl, 
for Appellant. 

Cyril Appel, Jesse H. Miller, for Respondents. 


GARAGE EXCEPTION 
TO OMNIBUS COVERAGE 


(LOUISIANA) 


@ Insurer’s liability 
Garage employee driving car to 
garage 


After arriving at a hotel, Weaver, the 
insured, notified defendant garage that he 
wished to have his car stored there. Lewis, 
a garage employee, was sent to pick up the 
car. While returning to the garage, he 
skidded into, and fatally injured, plaintiff's 
husband. Suit was brought against Lewis, 
the garage, Weaver and his insurer. The 
insurance company filed an exception of no 
cause of action on the basis of an omnibus 
exclusion which provided that the insurance 
did not apply to “any person or organization 
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or to any agent or employee thereof operat- 
ing an automobile repair shop, public garage, 
sales agency, service station or public park- 
ing place.” Plaintiff argued that the excep- 
tion to the coverage in the omnibus clause 
had no effect whatever unless the person 
killed was an employee of a public garage 
or parking place. 


In construing the provision, the lower 
court declared that “if the permission to use 
or to operate the car is given to a garage, a 
service station or public parking place or 
to any other of the listed establishments’ or 
to any agent or employee thereof, then the 
omnibus clause does not apply to any acci- 
dent arising out of the operation thereof.” 
The court concurred in this interpretation: 
“While it may appear at first glance that the 
use of the automobile sought to be excluded 
is limited to accidents arising out of the use 
of the automobile by the class of persons 
engaged in the designated businesses, or 
their employees, a fair analysis of this pro- 
vision, when considered with the entire con- 
tract, shows that the limitation is applicable 
to accidents arising out of the operation of 
an automobile repair shop, public garage, 
sales agency, service station or public park- 
ing place when the automobile is being used 
by the operators of such businesses or their 
employees with the permission of the named 
insured.” Judgment for the insurer was 
affirmed.—Nyman v. Monteleone-Iberville 
Garage, Inc. et al. Louisiana Supreme 
Court. March 17, 1947. 26 CCH Automo- 
BILE CAsEs 1057. 


TAXICAB PASSENGER 
ASSAULTED BY DRIVER 


(KENTUCKY) 


e Insurer’s liability 
Effective dates of policies 


After recovering a judgment against the 
owner of a taxicab for damages sustained 
when she was assaulted by the driver while 
a passenger in the taxicab, plaintiff sought 
to recover the amount of the judgment from 
defendant insurers. Maryland Casualty 
claimed that its policy had been canceled 
prior to the date of the injury, and American 
Fidelity & Casualty insisted that its policy 
had not become effective. The injury oc- 
curred on August 5, 1941. On July 20, 1941, 
Maryland gave the owner written notice of 


win 


its intention to cancel the policy; and on 
July 31, 1941, a copy of the notice was de- 
livered to the Division of Motor Transpor- 
tation of Kentucky, stating that its policy 
would be canceled as of August 16, 1941, 
By statute this notice is required at least 
fifteen days prior to the date of cancellation, 
As a release of the policy executed by the 
owner on July 30, 1941, did not abrogate 
the fifteen-day provision of the statute, the 
Maryland policy was still in effect on the 
date of plaintiff's injury. 

American executed its policy as of July 
31, 1941, and mailed it to the branch man- 
ager, who, on August 7, 1941, forwarded the 
policy to the local agent, advising him not to 
deliver the policy to the owner or a copy of 
it to the city until the premium was paid. 
Thereafter, plaintiff’s injury occurred, and 
the branch manager directed the agent not 
to make delivery of the policy. Notwith- 
standing this direction, the local agent de- 
livered the policy and collected the premium, 
whereupon the branch manager advised the 
local agent that the policy was to be can- 
celed as of August 16, 1941. The court held 
that the facts indicated quite clearly that the 
American policy, dated July 31, 1941, was 
in effect at the time of plaintiff's injuries. 
This was recognized by American, in that 
it insisted on collecting the premium for the 
period between July 31, 1941, and August 
16, 1941, and gave the usual fifteen-day no- 
tice of cancellation. No merit was found in 
the contentions that the damages sustained 
did not result from the operation of a motor 
vehicle and that a surety is not liable for 
punitive damages. Judgment for plaintiff 
was affrmed.—Maryland Casualty Company 
et al v. Baker. Kentucky Court of Appeals. 
March 18, 1947. 26 CCH AUTOMOBILE 
Cases 1140. 

Caldwell & Gray, Clyde Levi, Ashland, Ken- 
tucky; Keenon & Odear, Lexington, Kentucky, 
for Appellants. 


Diederich & Lycan, Ashland, Kentucky, for 
Appellee. 


GRANDSON DRIVING 
OWNER'S LIABILITY 





(INDIANA) 
@ Respondeat superior 
Liability of owner’s wife 


John Cates owned an automobile which 
he rarely drove. It was usually driven by 
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his wife for her marketing. On the day 
in question, John was out of town. His 
grandson, Gail Davidson, asked Mrs. Cates 
for. permission to use the car to visit rela- 
tives. According to Mrs, Cates, she granted 
the permission with the proviso that he re- 
turn as soon as he had completed his visit. 
While Davidson was at the relative’s home, 
his uncle telephoned him that Mr. and Mrs. 
Cates’ son had just arrived home on a fur- 
lough, and that he would drive over to take 
Davidson to the depot. Davidson appar- 
ently decided to be the first to greet the 
Cates’ son and did not wait for his uncle. 
On his way to the depot he was involved 
in an intersection collision, in which plain- 
tiffs were injured. Plaintiffs sought to hold 
Mr. and Mrs. Cates liable under the doctrine 
of respondeat stperior. 


Stated the court: “In order to charge de- 
fendants with liability, it is not enough to 
establish that the automobile was in the 
possession of Davidson with the assent of 
defendants. The evidence must be suf- 
ficient to establish that Davidson was under 
their control and acting in their behalf.” 
The court could not hold as a matter of 
law that John Cates had either the right or 
the power to control the actions of Davidson 
on the occasion in question. However, if 
the jury believed that after the accident Mrs. 
Cates had admitted sending Davidson to the 
depot to meet her son, even if she denied 
making the statement, such admission was 
sufficient to justify the finding that Davidson 
was acting for and in her behalf. Judgment 
against John Cates was reversed and re- 
manded with instructions to sustain his mo- 
tion for a new trial, and judgment against 
Helen Cates was affirmed.—Cates et al. v. 
Long et al. Indiana Appellate Court. 
March 31, 1947. 27 CCH AUTOMOBILE 
Cases 91. 

Sidney S. Miller, Indianapolis, Indiana, for 
Appellants. 


Townsend & Townsend, Indianapolis, Indiana, 
for Appellees. 


TWO POLICIES 
EXCESS INSURANCE 


(CALIFORNIA) 


® Declaratory judgment 
Insurers’ liability 





The automobile liability policy issued by 
plaintiff insurance company to George White 


provided that should his automobile be 
withdrawn from normal use because , of 
breakdown, servicing or repair, the insur- 
ance would apply to any automobile used by 
him as a substitute. Such insurance, how- 
ever, would be excess insurance over and 
above the valid and collectible insurance 
available to White under any policy issued 
on the substituted automobile. While driv- 
ing a substituted automobile with the con- 
sent of the owners, White fell asleep at the 
wheel and was involved in an accident which 
fatally injured two persons. Their heirs 
brought suits 2 st White. In a declara- 
tory judgment accion, plaintiff sought to 
determine the respective liability of the two 
insurers. Defendant contended that White 
had breached the notice and cooperation 
provisions. All of the reports made by 
White to defendant insurer were oral; but 
by requesting the oral reports and acting 
thereon, defendant had waived a written 
report. Although there was evidence from 
which it could be inferred that White knew 
of the accident and willfully had failed to 
stop to render aid, this evidence was not 
sufficient to prove the falsity of his statement 
that he had fallen asleep and did not know 
the accident had occurred. The court con- 
cluded that White had not breached the no- 
tice or cooperation clauses. Defendant was 
obligated to pay any judgment against White 
in an amount up to, but not exceeding, 
$100,000, plus the reasonable expense in- 
curred by White in the defense of the ac- 
tions. Plaintiff was not obligated to pay 
any part of the expense of defending the 
actions, but was obligated to pay such part 
of any judgment in excess of $100,000.— 
Standard Accident Insurance Company of 
Detroit v. Home Indemnity Company of 
New York et al. United States District 
Court, Southern District of California, Cen- 
tral Division. Filed February 28, 1947. 27 
CCH AvutTomosite Cases 134. 


Nourse & Jones, Suite 1017-1018, Rowan Build- 
ing, Los Angeles 13, California, for Plaintiff. 

Thomas P. Menzies, Harold L. Watt, 906 
Fidelity Building, Los Angeles 13, California, 
for Defendant Home Indemnity Company. 


Luce, Forward, Lee & Kunzel, 1220 San Diego 
Trust & Savings Building, San Diego, Cali- 
fornia, for Defendant White. 


Edgar B. Hervey, 1204 San Diego Trust & 
Savings Building, San Diego, California, for 
Defendants Fitzgerald & Osborne. 
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“LOSS PAYABLE ENDORSEMENT” 
TO MORTGAGEE 
(LOUISIANA) 
e@ Breach of exclusion by insured 
Creation of new rights 





Defendant insurer had issued to one Benoit 
a policy of insurance covering his car 
against collision damage. An_ exclusion 
clause provided that the insurance did not 
apply while the automobile was subject to 
any mortgage not specifically described in 
the policy. Plaintiff, as mortgagee, sought 
to collect on the policy by reason of a loss 
payable endorsement in its favor. Defend- 
ant denied liability on the ground that the 
insured had placed additional and unre- 
corded mortgages on the automobile, un- 
known to both plaintiff and defendant. 

Declared the court: “The loss payable 
clause plainly states that the loss is to be 
paid to the Commercial Security Company. 
There is no condition that such payment is 
subject to the provisions and conditions of 
the policy which were binding upon the in- 
sured. Since the endorsement constitutes 
an assignment of the policy and creates new 
rights in favor of the assignee, the actions 
of the named insured, though sufficient to 
vitiate the policy as to him, could not operate 
to destroy the interest of plaintiff. Under 
such an unqualified endorsement, no action 
on the part of the insured can defeat the 
right of the mortgagee to recover unless the 
mortgagee had knowledge of or consented 
to the acts on the part of the named as- 
sured.” Judgment for the mortgagee was 
affirmed.—Commercial Securities Company, 
Inc. v. Central Surety & Insurance Corpo- 
ration. Louisiana Court of Appeal, Second 
Circuit. March 27, 1947. 27 CCH Automo- 
BILE CAsEs 123. 

Ben F. Roberts, Shreveport, Louisiana, for 
Defendant, Appellant. 


Turrer B. Morgan, Shreveport, Louisiana, for 
Plaintiff, Appellee. 


SUSPENSION OF LICENSE 


(MICHIGAN) 


e@ Financial Responsibility Act 
Authority of Secretary of State 


After his automobile was involved in an 
accident in which two persons were injured, 
plaintiff filed a report of the accident show- 


TOUTED TUTE ne 


ing that he did not carry public liability 
insurance, but failed to deposit cash or se- 
curity with the Secretary of State or to file 
an affidavit of settlement. Thereafter, the 
Secretary of State notified plaintiff that his 
license and registration certificates were 
under suspension. The lower court denied 
plaintiff's petition for an order to show cause 
why the Secretary of State should not va- 
cate the order suspending plaintiff's opera- 
tor’s license and registration certificate. 
Plaintiff argued that the provisions of the 
Financial Responsibility Act apply only in 
the event of a previous final determination 
of legal liability and liquidation of damages. 
The court thought otherwise. “The Act 
provides that upon failure to file a report of 
an accident and to comply with other pro- 
visions of the Act, the Secretary of State 
shall suspend the motor vehicle operator’s 
license, chauffeur’s license and registration 
certificate of such uninsured operator. The 
Secretary of State has no discretion, but is 
obliged to act as the law provides. If the 
penalty is harsh as to innocent parties, the 
relief sought must come from the legisla- 
tive branch of our government.” The writ 
of mandamus was denied.—In re the Peti- 
tion of Larr v. Dignan, Secretary of State 
Michigan Supreme Court. Filed April 8, 
1947. 27 CCH Avtomopitr Cases 98 
Charles S. Matthews, 611 Community National 
Bank Building, Pontiac, Michigan, for Plaintiff. 


Eugene F. Black, Attorney General; Edmund 
E. Shepherd, Solicitor General; Daniel J. 
O'Hara, Assistant Attorney General, Capitol 
Building, Lansing, Michigan, for Defendant. 


CONTRIBUTION FROM INSURER 





(WISCONSIN) 


@ Sums paid guest occupants 
Comparative negligence 


The collision occurred where two farm 
driveways, one directly opposite the other, 
joined the highway. In crossing from one 
driveway to the other, plaintiff Tietz had 
reached the center line when he noticed dim 
lights approaching from the north. Esti- 
mating these lights to be about 200 feet dis- 
tant, Tietz continued on his way. He was 
struck, after he had entered the opposite 
driveway, by a car driven by defendant 
Blaier. Blaier had noticed the Tietz car 
moving toward the highway, but paid no 
further attention to it until he saw it a few 
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feet in front of his car on the highway. All 
occupants of both cars were injured. After 
satisfying the claims of the guests in the 
Blaier car and a guest in the Tietz car, plain- 
tiff insurer sought from Blaier’s insurer a 
contribution of one-half the amounts paid 
by it. The insured sought to recover for 
personal injuries, damage to his car and the 
loss of services of his wife. The jury found 
that Blaier was negligent as to lookout and 
control, and in having his lights dimmed; 
that Tietz was negligent as to lookout and 
failure to yield the right-of-way; and that 
seventy-five per cent of the total negligence 
was attributable to defendant and twenty- 
five per cent to plaintiff. 


Defendants contended that since plaintiff 
insurer based its claim for contribution on 
the jury’s finding that Blaier had been driv- 
ing with defective lights, there could be no 
recovery because the guest occupants would 
assume the risk. The court held otherwise. 
“The basis of plaintiff insurer’s claim was 
not so limited. The negligence complained 
of consisted of driving without maintaining 
proper lookout and control and without hav- 
ing the car properly lighted. The guest 
does not assume the driver’s sudden and 
temporary failures to maintain a lookout or 
to promptly return his lights from dim to full 
unless it is a known practice and constant 
enough to attract the attention of a reason- 
able person exercising ordinary care.” 
Judgment for plaintiffs was affirmed.—Tietz 
et al. v. Blaier et al. Wisconsin Supreme 
Court. Filed April 8, 1947. 27 CCH Avurto- 
MOBILE CASES 128, 

Benton, Bosser, Becker & Parnell, Appleton, 


Wisconsin; Zwickey & Zwickey, Clintonville, 
Wisconsin, for Respondents. 


W. T. Kuchenberg, James R. Joyce, Appleton, 
Wisconsin, for Appellants. 


COLLISION 
ON EXITING FROM DITCH 





(KENTUCKY) 


@ Rear-end collision 
Rescuer pulling car from ditch 
Respondeat superior 


While traveling along the highway, plain- 
tiffs car ran into a ditch. Defendant taxicab 
driver, who stopped to ask if he might be 
of help, agreed, for a stipulated compensa- 
tion, to attach his cab to plaintiff’s auto- 


mobile and extricate it from the ditch. © Dur- 
ing the course of this operation, a car came 
over the brow of the hill and collided with 
the rear-end of plaintiff’s automobile. There- 
after, plaintiff brought an action against the 
taxicab owner and its driver, alleging that 
in rendering the services agreed upon, de- 
fendant driver carelessly obstructed the 
traveled portion of the highway with his 
cab so as to prevent other travelers from 
passing and had failed to place signals to 
warn travelers of the position of plaintiff's 
automobile. The trial court dismissed the 
action. 


Agreed the higher court: “If it were the 
duty of the taxi driver in performing the serv- 
ices he was attempting to render to put out 
flags or other warning signals, it was equally 
incumbent upon plaintiff, who was present, 
to do so. He at least acquiesced in what 
the taxi driver was doing and the manner of 
his performing it.” There was no allegation 
that plaintiff offered any safety suggestions 
which the taxi driver refused or that plain- 
tiff attempted to place warning signals. 
Therefore, plaintiff was grossly negligent 
and responsibly careless in failing to do 
what an ordinarily prudent person would do 
to prevent an accident. In no event was 
defendant taxi owner liable. The driver was 
performing services separate from his duties 
as the operator of a cab for his employer. 
Judgment of dismissal was affirmed.—Brock 
v. Bennett et al. Kentucky Court of Ap- 
peals. March 21, 1947. 27 CCH Automo- 
BILE CASES 73, 


G. E. Reams, Harlan, Kentucky, for Appellant. 
J. B. Wall, Harlan, Kentucky, for Appellees. 


NONRESIDENTS SUE 
NONRESIDENTS 


(PENNSYLVANIA) 


@ Jurisdiction 
Service of process 
Nonresident Motorists’ Act 





The automobile accident occurred in Penn- 
sylvania. Plaintiffs were citizens of New 
Jersey and defendants were citizens of Ohio 
and Kentucky, respectively. Suit was 
brought in the United States District Court, 
Eastern District of Pennsylvania. Defend- 
ants were served under the Nonresident 
Motorists’ Act, which provides for service of 
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process upon the Secretary of the Common- 
wealth by registered mail and also upon de- 
fendant by registered mail, at his last known 
address, with an endorsement showing that 
service has been made upon the Secretary 
of the Commonwealth. Defendants moved 
to dismiss on the ground that the court did 
not have jurisdiction of the parties where 
process Was served under the Nonresident 
Motorists’ Act. The court was of the opin- 
ion that defendant’s contention was correct, 
and that the benefits of service under the 
Nonresident Motorists’ Act do not inure to 
a plaintiff who is a nonresident. Defend- 
ant’s motion to dismiss was granted.—Lam- 
bert et al. v. Doyle et al. United States Dis- 
trict Court, Eastern District of Pennsyl- 
vania, March 31, 1947. 27 CCH Avtomo- 
RILE Cases 78. 

Pierce A. Hammond, Jr., Langdon W. Harris, 
Jr., Philadelphia, Pennsylvania, for Plaintiffs. 


Henry S. Ambler, Howard R. Detweiler, Phila- 
delphia, Pennsylvania, for Defendants. 


PEDESTRIAN PINNED 
BETWEEN DOOR AND FENDER 
(DISTRICT OF COLUMBIA) ——t”™” 
© Drunken driver 
Punitive damages 





Plaintiff and his companion left an eating 


house and entered the parking lot. Plain- 
tiff’s companion had taken her seat in the 
car, and plaintiff was standing by the front 
fender when the bumper of a car driven by 
defendant hit the open door of plaintiff’s car, 
forcing the door back against the fender 
and pinning plaintiff’s leg in the jamb. There 
was evidence that defendant had been drunk 
at the time of the accident. Plaintiff re- 
covered a judgment of $13,311 in the trial 
court. On appeal, defendant contended that 
the lower court erred in instructing the jury 
that it might add to the amount of actual 
damages an additional amount to “deter 
defendant and other people from being guil- 
ty of like conduct.” 


The accident occurred in Maryland, where 
it is well settled that mere deliberateness 
and unnecessary force or violence is not the 
test of punitive damages. The right to puni- 
tive damages is confined to cases in which 
an element of fraud, malice or evil intent 
enters into and forms part of the wrongful 
act. Plaintiff proved only drunkenness. In 


automobile negligence cases the Maryland 
courts believe that criminal statutes are a 
far better deterrent than civil penalties and 
inflammatory verdicts. Judgment for plain- 
tiff was reversed and the cause remanded. — 
Giddings v. Zellan. United States Court of 
Appeals, District of Columbia. March 24, 
1947. 27 CCH AvutomosiLe Cases 56, 


Paul J. Sedgwick, for Appellant. 
Harry Friedman, for Appellee. 


BUS CRASHES INTO TREE 


(ARIZONA) 


© Passenger injured 
Proximate cause 





The oncoming automobile kept to the 
right side of the road until it was within 
twenty or thirty feet of the bus. Suddenly 
it swerved to the left of the middle line and 
struck the bus in which plaintiff was a pas- 
senger. The impact caused the bus to leave 
the highway and strike a palo verde tree. 
Plaintiff sought damages for injuries re- 
ceived and for hospital and medical ex- 
penses. The lower court granted the carrier's 
motion for an instructed verdict. On appeal, 
plaintiff contended that she had made out a 
prima facie case of negligence by proving 
injuries to her, that her proof established de- 
fendant’s negligence, and that such acts be- 
came a question of fact for the jury. 


The court could not see that plaintiff was 
entitled to rely on the res ipsa loquitur doc- 
trine. By her testimony that the driver had 
no opportunity to avoid the collision, she 
had admitted that the accident was not due 
solely to an act of defendant. “Had it not 
been for the automobile suddenly leaving its 
side of the road the accident would not have 
occurred. The injury to plaintiff occurred 
after the bus left the highway and was 
caused when the bus struck the tree. A car- 
rier is not the insurer of the safety of pas- 
sengers, and under the law the passenger 
assumes the ordinary and usual dangers and 
perils of such trips. The testimony as to 
the rate of speed the bus was traveling was 
conflicting, but driving at an unlawful rate 
of speed is not negligence per se, but wil! 
sustain a verdict only when it is shown that 
exceeding the speed limit was the proximate 
cause of the injury.” Judgment for defend- 
ant was affirmed.—Alexander v. Pacific 
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Greyhound Lines, Inc. et al. Arizona Su- 
preme Court. January 27, 1947. 27 CCH 
AUTOMOBILE CASES 130. 


Vv. L. Hash, Phoenix, Arizona, for Appellant. 
Baker & Whitney, Phoenix, Arizona, for Ap- 
pellees. 


CHILDREN 
DISCHARGED IN UNSAFE PLACE 
(TEXAS) 

e Carrier’s liability 


Driver signaling children to cross 
street 





The bus stopped even with the bus-stop 
sign, but with its curbside about eight feet 
from the right-hand curb. It had rained 
earlier in the day, and water was still stand- 
ing next to the curb five feet out into the 
street. The nine-year-old decedent and his 
eleven-year-old sister were the first of sev- 
eral passengers to be discharged. They 
stepped into the three-foot space between 
the bus and the water and then went around 
to the front of the bus. The driver mo- 


tioned to them to cross the street. The 
nine-year-old boy stepped into the street 
and was struck by a passing truck. The 


trial court found both drivers concurrently 
negligent. The bus company alone appealed. 


The higher court ,affirmed, declaring: 
“The degree of care required of the carrier 
for the passenger’s safety in leaving its con- 
veyance is as high as that required while he 
is in transit, and a part of a carrier’s duty 
consists in putting passengers off at a rea- 
sonably safe place. A carrier is not absolved 
from liability merely because the passenger 
is not injured while in the very act of alight- 
ing nor at the very spot or moment where 
and when he alighted. The relationship is 
terminated only when the passenger, in the 
exercise of ordinary care, has had a reason- 
able opportunity to reach a place of safety.” 
Judgment for plaintiff was affirmed.—Hous- 
ton Transit Company v. Zimmerman. Texas 
Court of Civil Appeals, Galveston. Febru- 
ary 27, 1947. Rehearing denied, April 3, 
1947, 27 CCH Avutomosite Cases 58. 

J. C. Hutcheson, III, J. Curtiss Brown, R. E. 


Keeton, Baker, Botts, Andrews & Walne, Hous- 
ton, Texas, for Appellant. 


Allen, Smith & Neal, Ira J. Allen, Griffith 
D, Lambdin, Houston, Texas, for Appellee. 


TRACTOR-TRAILER 
COLLIDES WITH TRAIN 


(COLORADO) 


® Failure to look and listen 
Unobstructed view 


As the train approached the crossing at a 
speed of twenty to twenty-five miles per 
hour, the headlight of the locomotive was 
burning, and the bell was ringing. The 
whistle had been blown. Defendant’s trac- 
tor and trailer, coming from the south at a 
speed of thirty-five miles per hour, was 
driven upon the tracks in front of the train 
when it was so close to the crossing that 
the engineer did not have time to apply the 
emergency brakes prior to the collision. The 
locomotive was derailed and turned over, and 
both the engineer and fireman sustained per- 
sonal injuries, for which they brought sepa- 
rate suits and recovered judgments in the 
lower court. 

It was claimed that plaintiffs failed to 
sustain the burden of proof. The court 
thought otherwise. “The undisputed evi- 
dence shows that the headlight of the loco- 
motive was burning and threw an effective 
light of 1200 feet. It is clear that the driver 
of defendant’s tractor and trailer did not 
look before entering upon the crossing. If 
he had, he could not have avoided seeing 
the train, for he had an unobstructed view 
of it. The accident was the direct result of 
carelessness and negligence of defendant’s 
employee. It was incumbent upon him not 
only to look and listen, but to select a place 
where the act of looking and listening would 
be reasonably effective.” Judgment for 
plaintiffs was affirmed.—Interstate Motor 


Lines, Inc. v. Neal. Colorado Supreme 
Court. April 7, 1947. 27 CCH AutomosiLe 
Cases 143. 


Wolvington & Wormwood, for Plaintiff in 
Error. 


Charles R. Enos, for Defendant in Error. 


TRAFFIC LIGHT 
CHANGES IN MID-STREAM 


(MICHIGAN) 


© Pedestrian injured 
Burden of proof 





Plaintiff left the curb when he saw that 
the traffic light was green. As he entered 
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the fourth lane of traffic, the light turned 
red; and while crossing the fourth lane he 
was struck by defendant’s automobile. De- 
fendant’s version was that before he started 
his car he looked to the right, but saw 
no pedestrians in the pedestrian lane; that 
as he started his car plaintiff ran around 
the front of the car and threw himself on it; 
that he thereupon applied his brakes, and 
the following vehicle struck the back end 
of his car, pushing it ahead one and one-half 
feet and throwing plaintiff onto the street. 
The jury returned a verdict in favor of 
plaintiff. 


The trial court was charged that the bur- 
den of proof was upon defendant to show 
that the accident had happened as he had 
related. The jury was also instructed that 
the burden of proof was upon plaintiff to 
show that he was free from contributory 
negligence and that defendant was guilty of 
negligence which was the proximate cause 
of plaintiff's injury. Declared the upper 
court. “The result of these instructions 
would be confusing jo a jury. In our opinion 
it was error to instruct the jury that the 
burden of proof was upon defendant to show 
that the accident took place as related by 
him.” Judgment for plaintiff was reversed 
and the cause remanded.—Heiman v. Kolle. 
Michigan Supreme Court. April 17, 1947. 
27 CCH AvtomosiLe Cases 139. 

Edward N. Barnard, 906 Dime Building, De- 
troit, Michigan, for Defendant, Appellant. 


Mahlon J. MacGregor, 307 Boulevard Build- 
ing, Detroit, Michigan, for Plaintiff, Appellee. 


TAXI DOOR 
SHUT ON PASSENGER'S HAND 
(LOUISIANA) —™” 

@ Carrier’s liability 


Passenger entering cab 
Act of third party 





Plaintiff was awaiting a bus at a street 
corner when another man standing nearby 
hailed a passing taxi and entered the front 
seat, Plaintiff followed immediately behind 
him, opened the right rear door of the taxi- 
cab with his left hand and took hold of the 
post of the cab with his right hand. The 
passenger entering the front seat slammed 
the front door on plaintiff's hand. Plaintiff 
based his action against the carrier on the 
alleged negligence of the driver in failing 


to open the door for plaintiff, in permitting 
the front door to be slammed on plaintif’s 
hand, in failing to observe plaintiff as he 
entered the taxi, and in stopping the taxi 
away from the curb, making it necessary 
for plaintiff to take hold of the post between 
the front and rear doors in order to straddle 
the mud puddle between him and the taxi- 
cab. 


Declared the court: “We think plaintiff 
has failed to prove negligence on the part 
of the cab driver. The preponderance of 
the testimony shows that neither the cab 
driver nor the passenger Davis knew that 
plaintiff was about to enter the cab. If it is 
assumed that the driver’s failure to see plain- 
tiff constituted negligence, such negligence 
was not the proximate cause of the accident, 
The proximate cause of the accident was 
the act of the passenger Davis in closing 
the door on plaintiff’s hand, and the driver 
was in no position to prevent or anticipate 
this act.” Judgment of dismissal was af- 
firmed.—Brown v. Dunbar et al. Louisiana 
Court of Appeal, First Circuit. March 10, 
1947. 26 CCH Avutomostre Cases 1088. 

Parker, Seale & Kelton, Reymond Building, 
Baton Rouge, Louisiana, for Appellant. 


Loret, Percy & Wirtz, Roumain Building, 
Baton Rouge, Louisiana, for Appellees. 


HOST FLIRTS WITH DANGER 


(CALIFORNIA) 


@ Willful misconduct 
Control lost on curve 
Defective brakes 


Defendant had invited plaintiff for a ride 
along Skyline Boulevard. On the return 
trip defendant coasted down the steep, nar- 
row road, which was full of sharp curves, 
with the knowledge that the brakes were in 
bad condition and that the emergency 
brakes would not hold at all when the car 
was running downgrade. The host lost con- 
trol on a curve, and the car crashed through 
a fence. Plaintiff sought recovery for his 
injuries on the theory of willful misconduct 
on the part of his host. The trial court 
granted defendant’s motion for nonsuit. 

The appellate court reversed: “The ques- 
tion of whether the defendant driver inten- 
tionally drove his automobile with a wanton 
and reckless disregard of the possible result 
of such driving or whether he intentionally 
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drove his automobile with a knowledge, ex- 
press or implied, that a serious injury would 
be a probable (as distinguished from a pos- 
sible) result thereof, is essentially one of 
fact for determination by the fact finder. 
Since it was the province of the jury to 
infer from the facts proved that defendant, 
knowing the hazards of the road and the 
defective condition of his car, deliberately 
and intentionally flirted with danger know- 
ing that injury to his guest would be the 
probable result, the trial court erred in tak- 
ing the case from the jury.” Judgment of 
nonsuit was reversed.—DeLoss v. Lewis et 
al. California District Court of Appeal, 
First District, Division Two. February 21, 
1947. 26 CCH Avtomopsite Cases 1051. 

Palmquist & Hanlin, for Appellant. 

Charlés V. Barfield, Franklin A. Plank, for 
Respondents. 


DRIVER'S INSURER 
v. OWNER’S INSURER 


(PENNSYLVANIA) 


e Indemnity sought 
Principal obligor 





After the driver’s insurer was forced to 
satisfy a judgment rendered against its in- 
sured, Wasilindra, it brought an action seek- 
ing indemnity from the insurer of the owner 
of the car. The driver’s policy contained an 
excess insurance clause while the owner’s 
policy contained a provision that the cover- 
age did not apply where there was other 
valid and collectible insurance. The trial 
court rendered judgment in favor of the 
owner’s insurer. The reviewing court 
thought it clear that Wasilindra was the ac- 
tual tortfeasor and the party primarily liable 
for the injury to his passengers. Concluded 
the court: “It is well settled in many in- 
stances that where one who is primarily 
liable has paid an obligation, he cannot come 
back against a secondary party for contri- 
bution or indemnity even though an injured 
third party might proceed against either one 
of them. These situations, we think, are in 
point here. The insurance company which 
issued the certificate guaranteeing Wasilin- 
dra’s solvency to the world was in the posi- 
tion of guaranteeing a principal obligor. 
When called upon to pay, it was doing just 
what it had undertaken to do, making good 
Wasilindra’s default. We see no reason in 


legal analogy or in equity why, upon paying 
as it promised 10 pay, it should be permitted 
to pass the loss on to,someone else, whether 
or not that someone might have been com- 
pelled to pay the injured part.” Judgment 
of the lower court was affirmed.—American 
Automobile Insurance Company v. Penn 
Mutual Indemnity Company. United States 
Circuit Court of Appeals, Third Circuit. 
February 3, 1947. 26 CCH AvuTOMOBILE 
Cases 1114, 

Henry S. Ambler, Philadelphia, Pennsylvania, 
for Appellant. 


Peter P. Zion, Philadelphia, Pennsylvania, for 
Appellee. 


SINGLE INTEREST 
COLLISION COVERAGE 





(NORTH CAROLINA) 


@ Insurer’s liability 
Mortgage endorsement 


The automobile policy issued to plaintiff 
Manning contained a single interest colli- 
sion coverage payable to the bank which 
held the mortgage on the vehicle. When 
the automobile was damaged in a collision, 
the bank sold the damaged car, applied the 
proceeds to the note and brought an action 
against the insurance company to recover 
for the loss without first attempting to col- 
lect the balance from the endorser on the 
note. The trial court rendered judgment for 
the bank against the insurer for the balance 
due on the note, the amount in which the 
bank’s interest had been impaired by the 
collision. On appeal, the insurance com- 
pany contended that the bank, in making no 
demand on the endorser for the payment of 
the balance due on the note, had failed to 
exercise “reasonable efforts to collect over- 
due payments,” as required by the policy. 
The reviewing court found no merit in this 
contention. The insurer’s adjuster had au- 
thorized the sale of the automobile and 
thereby waived the insurer’s right to demand 
liability settlement. Judgment for the bank 
was affirmed.—Manning et al. v. Commer- 
cial Insurance Company of Glen Falls, New 
York. North Carolina Supreme Court. 
March 22, 1947. Filed March 26, 1947. 26 
CCH Avtomosire Cases 1151. 


Albion Dunn, for Plaintiffs, Appellees. 


Sam B. Underwood, Jr., for Defendant, Ap- 
pellant. 
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CONSTITUT ONALITY 
OF ICTC ¢ MOTOR VEHICLE ACT 


(WAS. I? .ON) 
* + passenger injured 
‘ective brakes 

Plaiutid was a passenger in defendant’s 
victory motor vehicle, which had a thirty- 
three passenger seating capacity, when a 
front tire blew out and was thrown off the 
rim of the wheel. The vehicle, which had 
been traveling at a speed of fifty miles per 
hour, then rolled for approximately one 
thousand feet along the highway on-to the 
shoulder of the road and into a ditch. The 
licensed victory motor vehicle was a 1939- 
model, second-hand, worn-out piece of 
equipment. Its two-wheel brakes were not 
in adequate working order. When the 
driver wished to bring the vehicle to a stop, 
he had to switch into second gear in order 
to race the motor and build up the necessary 
air pressure to make the brakes apply. The 
trial judge granted defendant’s motion to 
dismiss plaintiff’s action on the ground that 
Section 11 of the Victory Motor Vehicle Act 
requires proof of gross negligence of the 
owner or operator of a victory vehicle with 
the carrying capacity of the one under con- 
sideration. 


The higher court reversed and remanded, 
holding that the Victory Motor Vehicle Act, 
in placing an arbitrary limitation upon the 
right of action of an injured defense worker 
riding as a pay passenger in a public carrier 
which seated more than six persons, con- 
stituted discriminatory class legislation, and 
was unconstitutional. “Without question,” 
the court continued, “the owner was guilty 
of negligence in continuing to operate the 
bus with defective brakes. He was, in all 
probability, guilty of gross negligence, but 
he is liable if guilty of even slight negligence 
in the operation of the victory motor vehicle. 
We are convinced that it was negligence for 
the operator of the bus, knowing the condi- 
tion of the bus, to propel the vehicle over 
the road at a speed of fifty miles per hour, 
for he is charged with the knowledge that 
in the event of an emergency the brakes were 
not in a condition to permit him to stop.” 
Cotten v. Wilson et al. Washington Su- 


preme Court. March 10, 1947. 27 CCH 
AUTOMOBILE CASEs 17. 


Lloyd B. Dysart, J. O. Davies, for Appellant. 


Peterson & Duncan, C. D. Cunningham, for 
Respondents. 


NOTICE CONDITIONS BINDING 
ON JUDGMENT CREDITOR 


(OHIO) 


@ Insurer’s liability 
Financial responsibility coverage 


After unsuccessful settlement negotiations 
with defendant insurer, plaintiff brought an 
action against the insured to recover for 
damage to her automobile in a collision with 
the insured’s vehicle, The insurance com- 
pany had issued the policy on the car in 
conformance with the provisions of the -Fi- 
nancial Responsibility Act in order to permit 
the insured to operate the car after he had 
been convicted of driving while intoxicated. 
The insured failed to notify the company of 
the pendency of the action or of the default 
judgment rendered against him. Thereafter, 
plaintiff brought an action to force the in- 
surance company to satisfy the judgment 
which had been rendered against its insured, 
contending that an insurance company that 
has issued an insurance policy under the 
Financial Responsibility Act can be held 
liable for a judgment against its insured 
without notice of the pendency of the ac- 
tion, 


The court held to the contrary. The pol- 
icy contained a clause providing that written 
notice of an accident should be given to the 
insurer as soon as practicable and that the 
insured should immediately forward to the 
company every demand, notice, summons or 
other process received by him. The Finan- 
cial Responsibility Act gives an insurance 
company the right to insert such a provision 
in a policy issued thereunder; it further 
provides that if the injured party gives the 
insurer notice of the accident and notice of 
the action not less than fifteen days before 
judgment is taken, such notice has the same 
effect as if it had been given by the insured 
and constitutes full compliance by the in- 
sured with the policy provisions requiring 
notice. Any valid conditions in the policy 
which pertain to notice of an accident or of 
a claim on account of the accident or of 
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suit against the insured, and which are bind- 
ing upon the insured, are likewise binding 
upon the judgment creditor. Judgment for 
plaintiff was reversed.—Gergely v. The Pio- 
neer Mutual Casualty Company. Ohio 
Court of Appeals, Cuyahoga County, Eighth 
District. March 24, 1947. 26 CCH Auvto- 
moBILE CASEs 1148. 


Willard Barry, for Plaintiff, Appellee. 


William M. Byrnes, William A. Kane, for 
Defendant, Appellant. 


JURY PANEL 
QUERIED ON INSURANCE 


(ILLINOIS) 


e Voir dire examination 
Good faith requirement 





Before trial of an automobile negligence ac- 
tion, plaintiff filed an affidavit upon which she 
founded a request to interrogate the jurors as 
to their interest in an insurance company. She 
stated on information and belief that the 
automobile involved in the accident was cov- 
ered by a policy issued by the Commercial 
Casualty Insurance Company, which had in- 
vestigated the accident and employed attorneys 
to appear for defendant. She further stated 
that the insurance company employed numer- 
ous persons in its Chicago offices and that she 
had reasonable grounds for believing that 
persons interested in the company, finan- 
cially or otherwise, might be among the 
panel of jurors called. On appeal, the error 
relied upon for reversal was that plaintiff 
was permitted to ask improper questions in 
the voir dire examination of the prospective 
jurors. 


Ruled the court: “A principle on which 
the right to conduct such examination of 
jurors depends is that the examination must 
be made in good faith. The fact that de- 
fendant carried insurance was conceded, but 
to conform with the requirement of good 
faith, it was necessary that something be 
shown that would indicate a reasonable pos- 
sibility that one or more of the jurors to 
he called was interested in or related in 
some way to the insurance company. Af- 
fiant did not set forth what her reasonable 
grounds were, and without them the court 
had no way of determining whether she was 
justified in her belief that persons interested 
in the insurance company would be called 


mri 
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into the jury box. The court erred in per- 
mitting plaintiff to ask the questions, and 
the evidence was such that the cause should 
have been submitted to the jury without 
the possibility of prejudice that would be 
created by such questions.” Judgment for 
plaintiff was reversed and the cause re- 
manded.—Wheeler v. Rudek. Illinois Su- 
preme Court. March 19, 1947. 26 CCH 
\UTOMOBILE CAsEs 1071. 

Cassels, Potter & Bentley, Samuel Levin, Ken- 


neth B. Hawkins, Chicago, Illinois, for Ap- 
pellant. 


Louis G. Davidson, Joseph D. Ryan, Chicago, 
Illinois, for Appellee. 


CHILD RUNS INTO PATH OF AUTO 


(IOWA) 


@ Control of vehicle 
Presence of mother 





Plaintiff's mother, who was wheeling a 
baby carriage, stopped at the edge of the 
pavement when she noted defendant’s car 
approaching. Her three-year-old son, who 
had been standing at the front end of the 
carriage, suddenly ran into the street and 
was struck by the front bumper of defend- 
ant’s automobile. Defendant admitted that 
he had noticed plaintiff and his mother when 
he was one-half block to the west, had con- 
tinued to observe them, and had seen the 
child start across the pavement. 


Code Section 321.329 requires a driver 
to exercise due care upon observing a child 
upon a roadway. Where achild under four- 
teen is in plain view upon a street in time 
for the driver to reduce the speed of the 
vehicle and to have such control as to avoid 
coming into contact with the child, the 
driver must realize that the child may sud- 
denly and unexpectedly move into the path 
of his vehicle. The court rejected defend- 
ant’s contention that because of the presence 
of the mother, the rule requiring him to an- 
ticipate that the child might move into the 
street was inapplicable. Plaintiff was not 
under the complete control of his mother, 
but had departed from that control to the 
extent of several feet. Plaintiff was stand- 
ing at the front of the carriage; and when 
he started toward the pavement, his mother 
was not in a position to restrain him, al- 
though she attempted to do so. She ex- 
citedly called to him and finally abandoned 
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the baby carriage, which rolled down the 
incline. Judgment of the lower court for 
plaintiff was affirmed.—Schlotterbeck, etc. 
v. Anderson. Iowa Supreme Court. Filed 
March 11, 1947. 26 CCH AuToMoBILE CASEs 
1116. 

Bray, Carson & McCoy, Oskaloosa, Iowa, for 
Appellant. 


Tomasek & Vogel, Grinnell, Iowa, for Ap- 
pellee. 


NOTICE CONDITIONS 
UNFULFILLED 


(CALIFORNIA) 


® Insurer’s liability 
Notice to broker 


Defendant had issued a policy of insurance 
agreeing to indemnify plaintiff against liability 
to third parties arising out of the operation 
of a fleet of trucks and trailers. The insur- 
ance was to be effective only if written no- 
tice and proof of loss were served on the 
insurance company or its general agent as 
soon as practicable. One of the trucks col- 
lided with an automobile owned by one 
Byerly. Plaintiff’s agents took photographs 
at the scene of the accident and mailed 
them, along with a report of the accident, 
to the broker who had solicited the insur- 


ance. An action by Byerly resulted in a 
judgment against plaintiff, who thereafter 
sought to recover from the insurer the 
amount of the judgment. Eleven months 
after the accident defendant received its 
first notice of it when plaintiff’s representa- 
tive sent the summons and complaint in the 
Byerly action to defendant’s office. 


Ruled the court: “Neither the giving of 
immediate notice by the insured to his 
broker nor the forwarding of the summons 
in the action on the accident to the insurer 
eleven months later is a compliance with the 
policy. Asa broker Williams was the agent 
of the insured and not of the insurer. Cer- 
tainly a notice not addressed to the office of 
the insurer or its general agent but to a per- 
son who owes no duty to communicate to 
the insurer the contents of the notice can- 
not with safety be relied upon as a means 
of enabling the insurer to make the investiga- 
tion essential to the preparation of a defense in 
an accident case.” Judgment for the insurer 
was affirmed.—Arthur v, London Guarantee 
& Accident Company, Ltd. California Dis- 
trict Court of Appeal, Second District, Di- 
vision Two. February 20, 1947. 26 CCH 
AUTOMOBILE Cases 1047. 

Lee Combs, Wallace B. Scales, Robert W. 
McIntyre, for Appellant. 

Crider, Runkle & Tilson, for Respondent. 
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Panhandle Insurance Loss Estimated at $3,000,000 


Despite a heavy toll of lives in the recent Texas Panhandle tornado, it is 
estimated that the number of insurance claims will not exceed 4000. This is in 
contrast to the 30,000 claims arising out of the San Antonio hail storm in May, 
1942, and some 70,000 claims arising out of the 1943 Texas hurricane. The insured 
loss at Woodward, Oklahoma, is expected to total about $2,000,000 with losses 
in the remaining storm area bringing the figure to around $3,000,000. The loss at 
Woodward was approximately sixty per cent insured. 


Mine Coverage Increased After Centralia Disaster 


As a result of the Centralia coal mine explosion, in which 111 miners lost 


their lives, virtually all mine operators reviewed their insurance, and many pur- 


chased additional limits of coverage. 
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“STORAGE ROOM" 


DOES NOT INCLUDE MEZZANINE 


(WASHINGTON) 


e Clothing damaged by fire 
Coverage of policy 


Plaintiff, who was engaged in buying, 
selling, storing, cleaning, repairing, altering 
and remodeling furs and garments trimmed 
with furs, conducted his business in a de- 
partment store. The fire insurance policy 
issued to him by defendant provided cov- 
erage to the extent of $100,000 for articles 
damaged in storage rooms, vaults and safes, 
and $10,000 for articles damaged outside of 
storage rooms, vaults, and safes. Plaintiff 
conducted his business on the mezzanine 
floor and the second floor. Garments on 
the mezzanine floor were destroyed by fire. 
The complaint alleged and the trial court 
found that seventy-five per cent of the de- 
Stroyed articles had been in a storage room 
when destroyed. 

The upper court declared that this finding 
was clearly erroneous. Plaintiff’s storage 
room was on the second floor, while the 


destroyed articles were on the mezzanine 
floor. The mezzanine floor was not, nor 
was any part of it, a storage room within 
the meaning of the policy. Judgment for 
plaintiff was modified by reducing the 
amount of the award and, thus modified, 
was affirmed.—The Home Insurance Com- 
pany of New York v. Kirkevold. United 
States Circuit Court of Appeals, Ninth 
Circuit. March 26, 1947. 6 CCH Fire AND 
CASUALTY CASES 332. 

Cheney, Hutcheson & Gavin, Elwood Hutche- 


son, John Gavin, Walter J. Robinson, Jr., Ya- 
kima, Washington, for Appellant. 


Velikanje & Velikanje, E. F. Velikanje, E. B. 
Velikanje, S. P. Velikanje, Yakima, Washington, 
for Appellee. 


PART OF BARN 
DESTROYED BY FIRE 


(MARYLAND) 


e Extent of coverage 
Intent of parties 





Many years ago a-former owner built a 
cow barn on plaintiff's farm. Subsequently, 
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a hay barn and two silos were erected. The 
silos were joined to the cow barn, which 
was joined to the hay barn by a lean-to 
building. This was the character of the 
building at the time defendant solicited 
plaintiff for renewal of the fire insurance 
with his company. Plaintiff told the agent 
that he had other friends in the insurance 
business and was going to take a part of 
the insurance away from him. Plaintiff 
renewed the insurance on all of the farm 
buildings with the exception of the coverage 
on the house and on the hay barn. There- 
after, this insurance was placed with other 
insurance companies. Fire destroyed the 
structure consisting of the cow barn, hay 
barn and lean-to building. Defendant paid 
the damage on the cow barn, but plaintiff 
insisted that the barn was one building and 
that the hay barn and silos were part of 
the building. 


The court thought it significant that the 
policy sued on made no reference to a hay 
barn or to silos. The previous policy carried 
coverage on “barn, composition hay shed.” 
This item did not appear in the policy sued 
upon, which carried coverage on “frame roof 
cow barn.” It was further significant that 


when this policy was delivered, plaintiff did 
not call to the attention of defendant that the 


hay barn was not covered. Plaintiff had 
stated that he was going to change the in- 
surance because there was too much in one 
company. Concluded the court: “It is hard 
to believe that plaintiff intended the policy 
in question to cover the hay barn. That he 
did not do so is strengthened by the fact 
that he took out insurance with other com- 
panies covering the hay barn. It was 
perfectly competent for these parties to enter 
into a contract to insure a part of the build- 
ing.” The lower court erred in refusing to 
direct a verdict for the insurer, and judg- 
ment for plaintiff was reversed—Grangers 
Mutual Insurance Company v. Smith. Mary- 
land Court of Appeals. March 14, 1947. 
6 CCH Fire Ann Casuatty Cases 327. 


Clater W. Smith, Robert H. McCauley, Hagers- 
town, Maryland; Clark, Thomsen & Smith, Bal- 
timore, Maryland, for Appellant. 


John Wagaman, Charles F. Wagaman, Hagers- 
town, Maryland, for Appellee. 


“COOPERATION ENDORSEMENT” 
BREACHED 


(PENNSYLVANIA) 


@ Public liability insurance 
Hydrocyanic gas poisons child 
Negligence of fumigator 


Plaintiff's employees completed fumigat- 
ing a three-story dwelling at ten o’clock in 
the morning. They returned in the evening 
to open the premises, and the fumigator 
conducted chemical tests on each floor. The 
tests made on the second and third floors 
produced a negative reaction, but the test 
on the first floor disclosed the presence of 
hydrocyanic gas in a deadly quantity. The 
fumigator left the windows open, assuming 
that the gas would dissipate before the au- 
thorized return of the occupants the next 
morning. He then returned the keys to 
the occupants and instructed them to beat 
the overstuffed furniture and bedding near 
a window when they returned to the prem- 
ises. The next evening Mrs. Binkley re- 
turned to her second-floor apartment and 
beat the mattresses and other bedding. 
During the night her infant son died from 
the effects of hydrocyanic gas poisoning. 
Plaintiff sought to recover from defendant 
insurer the damages he was required to pay 
in an action of trespass for the death of the 
infant. The public liability policy issued to 
plaintiff contained a “cooperation endorse- 
ment” with six express warranties on the 
part of the insured. The trial court entered 
a judgment of nonsuit, holding that the 
insured had breached the warranty, which 
read: “All overstuffed material will be 
beaten and adequate chemical or other test 
for the presence of gas will be made before 
allowing any person their [sic] use.” 


The reviewing court' agreed. The war- 
ranty with respect to the beating of the 
furnishings and the making of an ade- 
quate test for the presence of gas before 
allowing any person the use of the premises 
was a responsibility which the insured could 
neither delegate nor evade. Moreover, the 
upper court was of the opinion that plaintiff 
had also breached the warranty to the effect 
that no person would be permitted to enter 
the fumigated premises before the fumigator 
had satisfied himself by adequate chemical 
or other test and by personal inspection, that 
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the premises were safe for human occupancy. 
Although he made tests on the three floors 
of the house and found gas in alarming pro- 
portions on the first floor, the fumigator 
did nothing thereafter to determine whether 
gas in harmful quantity remained in the 
dwelling. Instead, he contented himself 
with an unjustifiable assumption that all the 
gas would dissipate by morning. Judgment 
of nonsuit was affirmed.—Ehrlich v. United 
States Fidelity and Guaranty Company. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. March 29, 1947. 6 CCH Fire AND 
CasuaLty CASEs 318. 

Marshall M. Cohen, 33 North Duke Street, 
Lancaster, Pennsylvania; William H. Peace, II, 
Ira Jewell, Williams, White & Williams, 1900 


Land Title Building, Philadelphia, Pennsyl- 
vania, for Appellant. 


F, Lyman Wondolph, 121 East King Street, 
Lancaster, Pennsylvania, for Appellee. 


CONSPIRACY TO CONCEAL 
INSURER'S IDENTITY 


(SOUTH CAROLINA) 


©@ Department store fire 
Sufficiency of evidence 





A fire occurred in plaintiff's department 
store building, and the loss was adjusted 
with the various interested fire insurance 
companies. But prior to the adjustment of 
the loss from the first fire, a second fire 
occurred at the store. Thereafter, plaintiff 
brought an action against two foreign insur- 
ance companies and a local insurance agency 
to recover actual and punitive damages for 
an alleged conspiracy to conceal the name 
of the insurer or insurers of his goods and 
fixtures and to withhold from him certain 
other information without which he was un- 
able to know the true nature of his legal 
rights and his appropriate legal remedies. 
Plaintiff testified that after the fire he tele- 
phoned one John Brodie of Brodie Insurance 
Agency and told him that he wanted insur- 
ance in the sum of $10,000 on his stock of 
goods and fixtures and $7,000 on the build- 
ing; that he had known the agency repre- 
sented several mutual companies; and that 
he had stated his preference for the com- 
pany which paid the largest dividends. 
Brodie replied that he would take the insur- 
ance, and that plaintiff was “covered from 
that moment.” Plaintiff further stated that 
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no particular insurance company was men-: 
tioned in this conversation, and that after 
the fire Brodie told him that he intended 
placing the insurance through the Ratteree 
Agency. 


The court thought that the evidence was 
wholly insufficient to sustain the alleged 
conspiracy. There could be no conspiracy 
to conceal the fact of insurance unless there 
was first a contract of insurance. Each of 
the defendant insurance companies denied 
that it had entered into such a contract with 
plaintiff. Their denial was to some extent 
supported by plaintiff’s testimony that Brodie 
had told him of his intention to place the in- 
surance through the Ratteree Agency. It was 
a fair inference that the fire occurred before 
the insurance was placed with any company. 
Judgment of nonsuit was affirmed.—Collins 
v. Merrimac Mutual Fire Insurance Com- 
pany et al. South Carolina Supreme Court. 
March 28, 1947. 6 CCH Fire Anp CASUALTY 
Cases 335. 

Carlisle, Brown & Carlisle, Spartanburg, South 
Carolina, for Appellant. 


Stephen Nettles, Greenville, South Carolina; 
Daniel & Russell, Spartanburg, South Carolina, 
for Respondents. 


BIASED ARBITRATOR 
INVALIDATES AWARD 


(MISSOURI) 


e Hail storm insurance 
Arbitrator in employ of insurer 


Defendant insured plaintiff's cotton crop 
against loss by hail. The policy provided 
for arbitration of disagreements as to the 
loss or amount of loss. The arbitrators 
brought in a “no damage” award. Plaintiff 
contended at the trial that the arbitrator 
selected by defendant was disqualified by 
bias and prejudice. The jury returned a 
verdict for plaintiff, but thereafter the trial 
court sustained defendant’s motion for a 
new trial on the basis that the giving of 
an instruction pertaining to whether de- 
fendant’s arbitrator was prejudiced, consti- 
tuted error. 


The court thought it plain that the arbi- 
trators’ award was void as a matter of law. 
Hart, selected by defendant as arbitrator, 
lived in Iowa and had frequently adjusted 
losses for insurance companies, including 
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defendant. He had worked in that capacity 
for the Farmers Mutual Insurance Com- 
pany of Iowa, and was a personal friend of 
officers of the company. This Iowa com- 
pany, which reinsured policies written by 
defendant, asked Hart to go to Missouri 
for the purpose of adjusting losses for 
defendant. He was engaged in that work 
during May and June, 1945. As an arbi- 
trator in this case, he was paid $14 for two 
days’ work, which sum was taxed equally 
against plaintiff and defendant. Defendant 
also paid Hart $12 per day for the same 
two days’ work. Clearly, Hart was in the 
employ of defendant at the very time he 
was acting as an arbitrator. The evidence 
amply supported the verdict of the jury that 
the cotton was completely destroyed by the 
hail storm. Judgment of the lower court 
was reversed and the cause remanded with 
directions to set aside the order granting 
a new trial and to reinstate the verdict in 
plaintiff's favor.—Orr v. Farmers Mutual 
Hail Insurance Company of Missouri. Mis- 
souri Supreme Court, Division Two. April 
21, 1947. 6 CCH Fire Anp CASUALTY CASES 
342. 


VALIDITY 
OF CO-INSURANCE CLAUSE 


(MISSOURI) 


e@ Fire insurance 
Statutes construed 





A fire insurance policy issued to a con- 
solidated school district covered a_ high 
school building in the amount of $20,000. 
In consideration of a reduced rate, the dis- 
trict elected to accept a co-insurance pro- 
vision requiring it, in the event of its failure 
to maintain contributing insurance to the 
extent of at least ninety per cent of the 
actual cash value of the building, to bear its 
proportion of any loss to the extent of the 
deficit in coverage. Instead of maintaining 
contributing insurance to the extent of 
ninety per-cent of the actual cash value of the 
building, which would have required a cov- 
erage of $74,364.94, the district took out 
insurance only in the amount of $50,000. 
Defendant’s liability was fully discharged 
unless, as plaintiffs contended, the co-insurance 
clause was null and void as contrary to 
express statutory provisions. 


Section 5933, R. S. Mo. 1939, expressly 
prohibits co-insurance clauses in fire policies 
except in policies issued on personal prop- 
erty in cities of 100,000 inhabitants or more. 
On the other hand, Section 5940, R. §. 
Mo. 1939, expressly permits co-insurance 
clauses in fire policies, without regard to 
the character or location of the property 
insured, where a corresponding reduction 
in rate is given. Resolving the apparent 
contradiction on the face of the statutes in 
favor of the insurer, the court declared: “It 
does not appear that there is such irrecon- 
cilable conflict between Sections 5940 and 
5933 that the integrity of both cannot be 
maintained. On the contrary, it would seem 
that the proviso in Section 5940 permitting 
co-insurance upon property, real or personal, 
when a reduction in rate is given in accord- 
ance with co-insurance credits on file, is to 
be interpreted as an exception to the absolute 
prohibition against co-insurance originally 
contained in Section 5933. If the legislature, 
in enacting Section 5940, had intended to 
repeal Section 5933, it would undoubtedly 
have done so in express terms.” Judgment 
for the insurer was affirmed.—Templeton 
et al. v. Insurance Company of North Amer- 
ica of Pennsylvania. St. Louis Court of 
Appeals, Missouri. April 15, 1947. 6 CCH 
FirE AND CASUALTY CASEs 337. 

James P, Hawkins, Buffalo, Missouri; Samuel 
Richeson, Potosi, Missouri; C. W. Crossan, 1104 


Scarritt Building, Kansas City, Missouri, for 
Appellants. 


Farrington & Curtis, 1010 Landers Building, 
Springfield, Missouri, for Respondent. 


STEAM BOILER EXPLOSION 


(KANSAS) 


e@ Exclusion clause , 
“Originating within steam boiler 
Conjecture 


Attached to the standard fire insurance 
policies issued to plaintiffs were supple- 
mental agreements under which coverage 
was extended to include direct loss or dam- 
age by explosion. Loss or damage by ex- 
plosion originating within steam boilers was 
expressly excluded from coverage. Plain- 
tiffs alleged that they suffered damage to 
their building by fire, which later resulted 
in an explosion in the steam boiler. Re- 
covery was sought upon the theory that 
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escaping gas ignited and that the fire thus 
created caused the explosion in the steam 
boiler. Defendants contended that their de- 
murrer should have been sustained because 
plaintiffs’ evidence failed to show that there 
had been a fire which subsequently resulted 
in an explosion in the steam boiler. 


There was no evidence that any escaping 
gas had been accidentally ignited. What proof 
there was, showed that after the explosion 
the assistant fire chief had made an ex- 
amination and found no gas leaks. The 
only direct evidence of any fire not under 
the boiler was that after the explosion a 
small box in the boiler room was ablaze. 
The occupant and his wife testified that they 
saw a flash and heard the explosion, but 
were not in a position where they could 
have seen the fire in the boiler room. Con- 
cluded the court: “Even if it be assumed 
that the evidence showed facts consistent 
with plaintiffs’ claim of an explosion of 
escaping gas which ruptured the boiler, 
the same evidence showed facts equally 
consistent with defendants’ claim that the 
boiler exploded from internal pressure. 
It does appear, however, that under the evi- 
dence it would be a mere conjecture which 
of the two assigned causes was the real 
cause. When plaintiffs’ evidence showed 
such situation, they had not made the prima 
facie showing required.” The cause was re- 
manded with instructions to sustain defend- 
ants’ demurrer.—Ranney et al. v. The Cam- 
den Fire Insurance Association et al. Kan- 
sas Supreme Court. April 5, 1947. 6 CCH 
Fire AND CASUALTY CAsEs 347. 

Kirke W. Dale, Donald Hickman, John W. 


Warren, Arkansas City, Kansas; J. B. Patter- 
son, Wichita, Kansas, for Appellants. 


W. L. Cunningham, William E. Cunningham, 
A. M. Dean, D. Arthur Walker, Arkansas City, 
Kansas, for Appellees. 


TIME OF SPONGE THEFT 


(FLORIDA) 


® Burglary insurance 
Prior to cancellation 
Circumstantial evidence 
Between Saturday afternoon, February 7, 
1942, when defendants closed their sponge 
Warehouse, and Monday morning, Febru- 
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ary 9, burglars removed a bale of sponges 
from the warehouse. The effective time of 
cancellation of the burglary insurance policy 
issued by plaintiff to defendants was 12:01 
A. M., Sunday, February 8, 1942. Did the 
theft occur prior to that hour? Plaintiff's 
motion for a directed verdict was overruled, 
and the jury returned a verdict for defend- 
ants. On appeal, the insurer contended that 
defendants’ evidence, consisting of circum- 
stances only, was too flimsy to authorize 
the jury to speculate that the loss had 
occurred prior to cancellation. 


The court agreed. One Jones testified 
that on Sunday night around nine o’clock, 
one Gonatas called for him and one Jackson, 
and the three drove to the warehouse; that 
Gonatas and Jackson sawed the lock off the 
side door and put some sponges in the back 
seat and trunk of the automobile; and that 
he and Jackson were driven home around 
eleven-thirty. One Byers testified that on 
Saturday, Gonatas and Cardullias, who sub- 
sequently were convicted of the theft, spent 
the evening from eight-thirty to twelve- 
thirty at his home. 


This testimony was corroborated by the 
principal of a local school, who was also 
a guest at the Byers’ home that evening. 
A Mrs. Cleveland testified that while she 
was standing on her porch on. Saturday 
night, she saw a red truck filled with sponges 
pass her home about eleven-thirty. No 
evidence identified the truck she saw with 
any truck the burglars might have used. 
In fact, there was no evidence that they 
had used a truck. The mere fact that de- 
fendants’ warehouse was only two blocks 
distant did not identify the sponges as 
those lost by defendants, because other 
sponge houses were closer to Mrs. Cleve- 
land’s residence. Judgment for defend- 
ants was reversed and the cause remanded, 
the court ruling that the motion for a di- 
rected verdict should have been granted.— 
General Accident, Fire & Life Assurance 
Corporation, Ltd. v. Schero et al., d.b.a. 
U. S. Sponge Company. United States Cir- 
cuit Court of Appeals, Fifth Circuit. April 16, 
1947. 6 CCH Fire anp Casuatty Cases 350. 

G. L. Reeves, Calvin Johnson, Tampa, Florida, 
for Appellant. 


Morrice S, Uman, R, W. Shackleford, Tampa, 
Florida, for Appellees. 
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MONTHLY VALUE REPORT 
FILED AFTER LOSS 


(PENNSYLVANIA) 


e Fire insurance 
Value reporting clause 
“Last reported value” construed 





Under the fire insurance policy issued to 
plaintiff, both the amount of coverage and 
the premium were provisional and subject 
to increase or reduction dependent upon the 
value of goods reported to defendant. 
Within thirty days after the end of each 
month, plaintiff was required to submit a 
report of value. The policy further pro- 
vided that liability would not exceed “that 
proportion of any loss, which the last re- 
ported value less the amount of specific 
insurance reported at the location where 
any loss occurs bears to the actual value 
less the amount of specific insurance at that 
location at the time of such report.” Plain- 
tiff submitted the reports for the months of 
September, October, and November, 1944. 
On the day of the fire, January 8, 1945, he 
had not yet submitted the December report, 
but did so on the following day. Defendant 
contended that the value of the property 
as set forth in the November report deter- 
mined the extent of its liability, whereas 


plaintiff argued that inasmuch as the value 
reported the day after the fire was within 
the thirty-day period after December 31, 
1944, it should form the basis of recovery, 


The trial court held that “the last re- 
ported value” clause referred to the last 
report filed before the loss occurred. Dis- 
agreeing with this interpretation, the re- 
viewing court declared: “If the parties had 
intended that Section 11 of the policy should 
mean last reported value filed prior to the 
loss, they would have so stated. The words 
used are clear and unambiguous and were 
selected by the insurer, who prepared the 
policy. To read into Section 11 the phrase 
‘filed prior to loss’ would destroy the clear 
meaning of the contract and nullify the 
thirty-day time limit specifically agreed upon 
by the parties.” Judgment for defendant 
was reversed with a procedendo.—Sack v. 
Glens Falls Insurance Company. Pennsyl- 
vania Supreme Court, Western District. 
April 17, 1947. 6 CCH Fire anp CAusAtty 
Cases 354. 

John A. Metz, John A, Metz, Jr., 700 Jones 


Law Building, Pittsburgh, Pennsylvania, for 
Plaintiff, Appellant. 

John E, Evans, Sr., Evans, Evans & Spinelli, 
35 St. Nicholas Building, Pittsburgh, Pennsyl- 
vania, for Defendant, Appellee. 
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No Unusual Risks on Race Horses 


Lloyds of London, which has been known to insure even a sporting event 
against bad weather, announced that although it is willing to continue insurance 
on thoroughbred race horses on the usual basis, all unusual risks such as the 


preparedness of an animal for a race of the breaking of limb are out. 


About 


fifty per cent of American owners insure their blodded stock from the time of 


birth until well past the earning prime. 


New Tennessee Law Covers Insurer Selection 


The Fair Practices Act, written by Commissioner McCormack, and passed 
by the Tennessee legislature guarantees the right of the purchaser to designate 
the insurer in any automobile financing deal and by the imposition of a fine dis- 
courages tie-ups between dealers of financing agencies which ordinarily require 
that they be permitted to select the insurer. 
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Double Indemnity—Brain tumor— 
Accidental means (IIl.) 


Effective Date of Coverage—Binder 
receipt—Death prior to completion 
of underwriting (Conn.) 


Exclusion Clauses—Aviation— 
Drowning following forced landing 
(S. C2 

Group Insurance—State employees— 
Constitutionality (Ala.) 


Military Service Clause —Implied 
waiver (Ga.) 452 


Misrepresentations in Application 
Completeness of answers—Buer- 
ger’s disease (N. J.) 151 


Fraud—A gent's or insured’s (Ky.) 159 
Incontestability clause (La.) 451 
Hernia—W eight of evidence (Ky.) 152 
Incomplete answers (Pa.) 158 
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DURATION OF DISEASE 


(ALABAMA) 


@ Limitation of liability 
Sound health clause 
Increase in risk 


Within two years from the date of the 
issuance of the policy, the insured died as 
a result of stricture of the urethra. The 
policy contained a clause limiting liability 
to the return of premiums paid if the in- 
sured was not in sound health at the date 
of policy issuance, June 7, 1943. Asserting 
that the insured was suffering from stric- 
ture of the urethra prior to the issuance 
of the policy, which disease increased the 


Minor surgery—Fatlure to disclose 
(GJ : 3 ; 458 

Reinstatement — Burden of proof 
(Mass.) 

National Service Life Insurance—In 
loco parentis construed (N. Y.) 

Riders—Aviation—Failure to attach 
to policy (N. Y.) 

Rival Claimants—Assignee v. admin- 
istratrix (Ga.) 
Assignee v. beneficiaries (Mo.) 
Change of beneficiary—Endorse- 

ment lacking (S. C.) 

Sound Health Clause—Duration of 
disease (Ala.) 

Taxation—Premiums—A pplication to 
fraternal societies (Okla.) 454 


Total Disability—Release from Army 
—Civilian occupation (N. Y.) 450 
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risk of loss, defendant tendered the pre- 
miums into court. Plaintiff’s doctor testified 
that he attended the insured in February, 
1945, and, at that time, the insured had a 
perineal sinus or opening through which 
urine drained and that the anterior portion 
of the insured’s urethra was virtually 
obliterated by strictures. Although he could 
not definitely determine how many years 
this condition had existed, according to the 
history given to him by the insured, the 
condition had been present for several 
years. On the death certificate, plaintiff's 
doctor stated the duration of the condition 
as ten years. 


The court was of the opinion that at its 
minimum “several” meant more than two, 
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and since the insured died some two months 
less than two years after the policy was 
issued, the condition existed at the time 
of issuance. Although the insured was not 
suffering from a malady, such as tubercu- 
losis or cancer, of which the courts take 
judicial knowledge as being material to the 
risk, he was afflicted with a disability which 
continued until, and was the cause of, his 
death. Not to conclude that the disability 
affected the risk would deny all the infer- 
ential facts of the evidence. The lower 
court erred in refusing to give the affirma- 
tive charge requested by defendant, and 
judgment for plaintiff was reversed and re- 
manded.—Brown-Service Insurance Com- 
pany v. Wright. Alabama Court of Appeals. 
December 17, 1946. 12 CCH Lire CAses 382. 

Ball & Ball, Montgomery, Alabama, for Ap- 
pellant. 


Lawrence K. Andrews, Union Springs, Ala- 
bama, for Appellee. 


ANKLE INJURY 
SUSTAINED IN ARMED FORCES 


(NEW YORK) 


© Total disability 
Released from Armed Forces 
Full performance of civilian occupa- 
tion 





After plaintiff accidentally injured his 
ankle, the military authorities decided that 
he was permanently incapacitated from 
further active military service. However, 
the injury apparently did not interfere with 
the full performance by the insured of his 
duties in a civilian occupation. Defendant 
contended that since plaintiff was fully em- 
ployed in an occupation of his own choos- 
ing during the period for which he claimed 
total disability, there was an issue as to 
whether defendant was obligated to pay 
disability benefits. Agreed the court: “The 
question as to whether plaintiff's injury 
‘wholly and continuously disabled him from 
the prosecution of every duty pertaining to 
his occupation’ is an issue of fact. Though 
we assume that military service was plain- 
tiff’s occupation within the terms of the 
policy, the action of the military authorities 
in finding that he was permanently in- 
capacitated from further active service was 
not conclusive. Defendant may be able to 
establish by independent proof that plain- 
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tiff’s injury did not wholly and continuously 
disable him, but only partially incapacitated 
him ‘from performing the important duties 
of his occupation.’ In that event plaintiff 
would be entitled only to partial disability 
benefits.” Plaintiff was not entitled to sum- 
mary judgment. Therefore, judgment of 
the lower court for plaintiff was reversed. 
—Warren v. The Commercial Travelers 
Mutual Accident Association of America. 
New York Supreme Court, Appellate Divi- 
sion, First Department. March 7, 1947. 
12 CCH Life Cases 384. 

Charles J. Nehrbas, Henry C. Moses, Moses, 
Nehrbas & Tyler, for Appellant. 

George Popkin, for Respondent. 


TRUE OR FALSE ANSWERS 
ON REINSTATEMENT? 


(MASSACHUSETTS) 


® Condition precedent 
Burden of proof 


A few days after his policy lapsed for 
nonpayment of premium, the deceased 
signed an application for the reinstatement 
of the policy “upon condition of the truth 
of the following statements” made by him 
in his application. Those statements were 
to the effect that he was in sound health, 
had no “injury, ailment, illness or disease, 
or symptoms of such,” and had not con- 
sulted or been treated by a physician or 
any other practitioner. The application 
provided that “no reinstatement of the 
policy shall be effective if any of the fore- 
going declarations are untrue or’ incom- 
plete.” The insured died within less than 
a year of the reinstatement. At the trial 
there was no evidence as to the truth o1 
falsity of the declarations made in the re- 
instatement application. 

Declared the court: ‘Where there is a 
complete absence of evidence upon a deci- 
sive issue, the party having the burden of 
proof upon that issue must lose. The con- 
struction to be put upon the reinstatement 
application is well settled in this court. 
When the application was made, the policy 
had lapsed, and defendant was subject to 
no liability or obligation under it. The re- 


instatement was expressly made conditioned 
upon the truth of the statements in the ap- 
That condition was a condition 


plication. 
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precedent to the resumption of obligation 
on the part of defendant. Unless that con- 
dition was satisfied by the actual truth of 
those statements, there was no resumption 
of obligation, and no legal reinstatement of 
the policy. The burden of proof was on 
plaintiff to prove by evidence that those 
statements were true and that consequently 
the reinstatement became effective.” Plain- 
tiff’s exceptions to the entry of a verdict for 
defendant were overruled.—Shurdut v. John 
Hancock Mutual Life Insurance Company. 
Massachusetts Supreme Judicial Court. 
Suffolk. January 31, 1947. 12 CCH LIFE 
Cases 364. 

J. H. Cinamon, F. G. Lichstein, for Plaintiff. 
J. W. Mahoney, S. L. Kaplan, for Defendant. 


FOOT TREATMENTS 
CONCEALED FROM INSURER 


(NEW JERSEY) 


@ Cancellation of policy 
Completeness of answers 


When Epstein called on Dr. Szerlip in 
February 21, 1940, the doctor diagnosed his 
ailment as an early stage of Buerger’s 
disease and advised him to stop smoking 
and to have “whirlpool” and “sine” treat- 
ments. As Buerger’s disease progresses, it 
becomes very serious, attacking the blood 
vessels of the feet in such a manner that 
the normal organisms are replaced by 
fibrous tissue, leading to gangrene and 
amputation. The insured had twenty-two 
treatments in all, the last on July 13, 1940. 
In September, Epstein applied for insur- 
ance and, in answer to a question as to prior 
injuries, defects, operations, or ailments, 
stated that he had injured his right foot 
six Or seven years ago, but that he had fully 
recovered. To the question immediately 
following, asking if he had had, within the pre- 
vious five years any medical or surgical 
advice or treatment or any departure from 
good health not stated above, he answered 


that six or seven years ago a piece of iron 


had fallen on his right foot, disabling him for 
a period of one week, and that he had fully 
recovered. The advice and treatment received 
from Dr. Szerlip were not revealed. The in- 
surance company sued to cancel the policy. 


V HUUDUELUATPTEL EDAD AEA 


LIFE, HEALTH AND ACCIDENT 


Said the court: “Question 15h was satis- 
fied by the disclosure of a single injury and 
was sufficiently answered by the reference 
to the foot injury. The answer to ques- 
tion 16 mentions only a foot injury which 
is probably the same one mentioned in the 
preceding question. If the two foot injuries 
are the same, then actually the applicant 
did not answer the question which called 
for information ‘not stated above’ and the 
company waived answer to that question. 
If there were in fact two separate foot 
injuries, the answer was truthful and suf- 
ficient.” The bill was dismissed.—National 
Casualty Company v. Epstein, Exrx. New 
Jersey Chancery Court. February 28, 1947. 
12 CCH Lire Cases 418. 

McCarter, English & Studer, Nicholas Con- 


over English, 11 Commerce Street, Newark, 
New Jersey, for Complainant. 


Joseph Kraemer, 790 Broad Street, Newark, 
New Jersey, for Defendant. 


WILLFUL FRAUD OF APPLICANT 


(LOUISIANA) 


@ Misrepresentations in application 
Heart disease 
Incontestability clause 





The insured signed an application for in- 
dustrial life insurance on November 29, 
1943, in which she denied that she had ever 
had heart disease or that she had ever been 
treated at any hospital or clinic. A photo- 
static copy of a hospital chart introduced 
in evidence showed that the insured had 
received treatment forty times between 1933 
and November 29, 1943, chiefly for a bad 
heart. It was also shown that she had 
suffered a stroke in 1940 and that, in the 
year preceding her application, she had been 
treated at a hospital five times for “hyper- 
tensive and Luet’s heart disease.” In a 
suit by the beneficiary, defendant denied 
liability upon the ground of fraud in the 
application. Plaintiff relied upon Act 140 
of 1938, which provides that any industrial 
life policy is incontestable after it has been 
in force for one year. On the other hand, 
defendant contended that the Act was with- 
out application and that the two-year incon- 
testability clause inserted in the policy was 
controlling. 


By the very terms of the Act, if the mis- 
representation was willful, fraud was always 
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a defense in the opinion of the court. The 
conclusion was inescapable that the insured 
wilfully misrepresented her health, and 
since the two-year incontestability period 
lacked one month of expiration, judgment 
for plaintiff was amended by reducing the 
award to an amount equal to a return of the 
premiums paid.—Carter v. Life & Casualty 
Insurance Company of Tennessee. Louisi- 
ana Court of Appeal, Parish of Orleans. 
March 24, 1947. 12 CCH Lire Cases 416. 


Peter G. Charbonnet, Jr., for Appellee. 
Harry Cabral, for Appellant. 


HERNIA DENIED IN APPLICATION 


(KENTUCKY) 
®@ Misrepresentations in application 
Weight of evidence 


The insured’s mother had given him per- 
mission to use his father’s shotgun to go 
hunting. Immediately after he entered the 
room where the gun was kept, his mother 
heard a gunshot, and on rushing into the 
room, she discovered her son lying on his 
face on the floor, on top of the gun. The 
insurer denied liability, asserting that death 
was the result of suicide. On a former 
trial, the jury resolved the issue in favor 
of the beneficiary, but on a prior appeal, 
the judgment was reversed because the trial 
court erroneously refused to permit the in- 
surer to file an amended answer setting up 
as a defense the fact that the insured was 
ruptured at the time he applied for insur- 
ance; that in the application he answered in 
the negative a question as to the existence 
of a rupture; and that the answer was ma- 
terial to the risk. On the second trial, the 
jury returned a verdict for the beneficiary, 
and the insurer again appealed. 


Several witnesses testified that the insured 
was strong and healthy in appearance, 
worked regularly, and did heavy farm work 
such as loading logs, plowing and lifting 
heavy posts. He had been given a physical 
examination by a physician of the local draft 
board and had been placed in class 1-A. 
A doctor testified in answer to a hypo- 
thetical question that the insured could not 
have had a hernia. On cross-examination 
the insured’s father stated that he did not 
know whether his son was ruptured or not; 
that he had worn a band ever since he was 
a child; that his son had never had a doctor; 


MENT 


and that the band had been made by the 
insured’s mother. The court was of the 
opinion that the weight of the evidence 
supported the conclusion that the insured 
did not have a rupture, and judgment for 
plaintiff was affirmed.—Kentucky Home 
Mutual Life Insurance Company v. Watts. 
Kentucky Court of Appeals. March 18, 
1947. 12 CCH Lire Cases 411. 

Woodward, Dawson, Hobson & Fulton, L, H. 


Hilton, Louisville, Kentucky, Montgomery & 
Montgomery, Liberty, Kentucky, for Appellant. 


Moore & Pittman, Liberty, Kentucky, for 
Appellee. 


IMPLIED WAIVER 
OF MILITARY SERVICE CLAUSE 


(GEORGIA) 
® Knowledge of officers 
Retention of premiums 


The insured’s life insurance policy con- 
tained a provision that the double indemnity 
feature would cease to be in force if he 
enrolled in military or naval service in time 
of war. The insured entered the military 
service in May, 1943. The semi-annual pre- 
mium, paid on July 6, 1943, included the 
premium on the supplemental agreement 
for double indemnity and was so divided 
and shown on the company records. There- 
after, the insured was accidentally killed in 
the performance of a military duty at an 
Army post. The insurer refused to pay the 
double indemnity benefit. The policy con- 
tained a provision that no person, except the 
president, a vice-president, the secretary or 
an assistant secretary, had the power to 
change, modify or waive the provisions of 
the contract, and then only in writing. The 
jury found for the beneficiary, but the judg- 
ment was reversed on appeal on the ground 
that under the terms of the policy only a 
written waiver as to military service by an 
officer of the company was effective. 

Plaintiff contended that since certain offi- 
cers of the company had actual knowledge 
that the insured was in military service at 
the time defendant accepted the July 6, 1943 
premium, it had waived any forfeiture. The 
reviewing court agreed. Such knowledge 
on the part of an officer having authority to 
issue policies or to enter the waiver, amounted 
to an implied waiver of the military service 
provisions, and defendant was estopped to 
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assert this defense. Judgment of the Court 
of Appeals for the insurer was reversed.— 
Harmon et al. v. State Mutual Insurance 
Company. Georgia Supreme Court. April 
17, 1947. 12 CCH Lire Cases 471. 

Leon & Dean Covington, Gordon Lee Sullivan, 
Rome, Georgia, for Appellants. 

Graham Wright, Rome, Georgia, for Appellee. 


FAILURE TO ATTACH RIDER 


(NEW YORK) 


e Unexecuted copy delivered to insured 
Statute construed 





The insured met his death while engaged 
in his duties as a pilot in the Army Air 
Corps. The insurer contended, and the trial 
court found, that an aviation rider, signed 
by the insured, but not attached to or en- 
dorsed upon the policy, was a bar to plain- 
tiffs’ recovery of the face amount of the 
policy. Plaintiffs argued that the rider was 
not a part of the policy because a copy had 
not been endorsed upon or attached to the 
policy, as required by Section 142 of the 
insurance law. Two days after the policy 
had been delivered, the agent gave the in- 
sured a printed form of the rider, bearing 
neither the insured’s signature nor a date. 
This form was found in the same envelope 
as the policy after the insured’s death. 


The court stated that the unsigned form 
delivered to the insured was not a copy of 
the instrument which he had signed. More- 
over, even this unexecuted copy was not 


physically attached to the policy. The in- 
surer apparently recognized the requirement 
for attaching the rider to the policy because 
the printed form read, “Supplemental agree- 
ment attached to and made a part of life 
contract No., etc.” At the bottom of the 
rider appeared the words, “Executed in 
duplicate.” However, the agent failed to 
have it executed in duplicate and did not 
attach it to the policy.. There was no merit 
in the insurer’s contention that the legend 
on the first page of the policy, “Insurance 
modified by aircraft rider L. 605 attached,” 
together with the delivery of the form to the 
insured, constituted sufficient compliance 
with the statute. Concluded the court: “It 
may seem technical to require a physical 
attachment of a rider to a policy, but this 
is the plain meaning of the statutory require- 
ment. The very dispute involved on this 
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appeal could have been prevented had the 
insurance company complied with the stat- 
ute. To permit a loose interpretation of the 
phrase ‘attached to’ would be to open up 
endless litigation construing a statute which 
was designed to avoid such litigation.” Judg- 
ment for defendant was reversed.—Blatz et 
al. v. the Travelers Insurance Company 
of Hartford, Connecticut. New York Su- 
preme Court, Appellate Division, Fourth 
Department. March 12, 1947. 12 CCH Lire 
Cases 427. 

Daniel J. O'Neil, 707 Erie County Bank Build- 


ing, Buffalo, New York, for Plaintiffs, Appel- 
lants. 


Adams, Smith, Brown & Starrett, 705 Wal- 
bridge Building, Buffalo, New York, for Defend- 
ant, Respondent. 


.BRAIN TUMOR CAUSING DEATH 





(ILLINOIS) 


e External, violent and accidental means 
Symptoms following head injury 


When the insured arrived home from work 
on March 14, 1945, plaintiff saw a cut on his 
head about an inch long and between one- 
eighth and one-fourth inch deep, which he 
doctored with salve. The insured returned 
to work the next day and continued to work 
until March 31, when he passed out while 
at work. He was hospitalized, treated for 
food poisoning and discharged the next day. 
From March 14 on, he suffered with con- 
stant headaches, which continued to grow 
worse. He was hospitalized again in June, 
and various X-rays of the skull and gastro- 
intestinal tract were taken. His doctor made 
a final diagnosis of migraine-spasm of pyl- 
oris. While at the doctor’s office on June 
11, he lost consciousness and was taken to 
the hospital, where he died the following 
day. An autospy disclosed that death was 
due to a tumor or cyst, which was apparent 
on the surface of the left half of the brain. 


The sole question before the court was 
whether the tumor or cyst was caused di- 
rectly and independently of all other causes 
by a bodily injury effected solely through 
external, violent and accidental means, and 
was not, directly or independently, the result 
of bodily or mental infirmity or disease in 
any form. There was no evidence that the 
insured had been ill prior to March 14, 1945, 
when he received the head injury. After 
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the injury he had suffered from progressively 
severe headaches up to the time of his death. 
Defendant failed to establish any reason for 
the existence of the cyst or tumor, and the 
trial court was justified in concluding that it 
was the result of the head injury. Judgment 
for the beneficiary was affirmed.—Teutrine 
v. the Prudential Insurance Company of 
America. Illinois Appellate Court, Fourth 
District. February 27, 1947. Released April 
22, 1947. 12 CCH Lire CAses 461. 

Kramer, Campbell, Costello & Weichert, Nor- 
man J. Gundlach, First National Bank Building, 


East St. Louis, Illinois, for Defendant, Appel- 
lant. 


John J. Driscoll, 231-3 Arcade Building, East 
St. Louis, Illinois, for Appellee. 


IN LOCO PARENTIS OBLIGATIONS 


(NEW YORK) 


e@ National Service Life Insurance 
Boarding arrangement with welfare 
society 
The insured’s National Service Life Insur- 
ance policy named as beneficiary defendant 
Sadie Goldbaum, stating her relationship to 
be in loco parentis. After the insured’s death, 
his father brought suit to recover on the 
policy, claiming that Sadie Goldbaum was 
not legally in loco parentis and consequently 
not within the permissible class of bene- 
ficiaries. From the time of the insured’s 
birth, the Jewish Welfare Society had cared 
for his family. When the insured was seven 
years old, his mother died. Two years later 
the Society placed him in the home of de- 
fendant, who had made application to the 
Society to be allowed to board the children 
under the usual arangement whereby the 
Society pays for care and maintenance. When 
the insured reached the age of seventeen, 
the Society ceased these payments to the 
Goldbaums. Six months later the insured 
enlisted in the Army. 


Ruled the court: “Without doubt, there 
was a strong bond of affection between 
defendant and the insured, but that is not 
sufficient to establish the fact that she stood 
im loco parentis. There are certain obligations 
inherent in the parental relationship to a 
minor child, obligations which defendant 
never undertook to perform and_ never 
showed any intention of performing. Fore- 
most among these obligations is the responsi- 
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bility for the support of the child.” Defendant 
never showed any intention of assuming 
this obligation, as evidenced by her request 
for an increase in the allowance from the 
Society, in which she stated that without 
the increase she could no longer care for 
the boy. Judgment for plaintiff was affirmed. 
—Strauss, Admr. v. the United States of 
America, Goldbaum, Defendant, Appellant. 
United States Circuit Court of Appeals, Sec- 
ond Circuit. April 8, 1947. 12 CCH Lire 
CASEs 449, 

James P. Cotter, Buffalo, New York, for Plain- 
tiff, Respondent. 


James O. Moore, Sr., Buffalo, New York, for 
Defendant, Appellant. 


George L. Grobe, United States Attorney, for 
Defendant. 


FRATERNALS EXEMPT 
FROM PREMIUM TAX 





(OKLAHOMA) 


e@ Statute construed 
Public policy 


The question before the court was whether 
a fraternal beneficiary association is required 
to pay, as a condition of the right to transact 
business in Oklahoma, a tax of four per cent 
of the gross assessments and dues collected 
from its members. By the provisions of 
36 O. S. 1941, Section 271, fraternal bene- 
ficiary associations are exempt from the 
general provisions of the insurance laws, and 
no law applies to them unless they are ex- 
pressly designated therein. Prior to the 
amendment in 1941, the gross premium tax 
was levied in the amount of two per cent 
on all premiums collected in the state and 
upon every foreign insurance company doing 
business in the state. By the amendment 
in the year 1941, as reflected by 36 O. S. 
1941, Section 104, every foreign insurance 
company, copartnership, association, inter- 
insurance exchange, or individual nonresi- 
dent doing business in Oklahoma in the 
execution of exchange contracts of indem- 
nity or as an insurance company of any nature 
or character whatsoever, was required to 
pay an annual tax of four per cent on all 
premiums collected in the state. During the 
four-year period after the 1941 amendment 
no demand for payment of the tax was made 
upon any fraternal beneficiary association 
In 1945, the statute levying the tax was 
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again amended by Title 36, S. C. 1945, Chap- 
ter 1, which made subject to the tax every 
domestic as well as every foreign insurance 
company, copartnership, etc. 


Declared the court: “The fraternal bene- 
ficiary association is not shown to be en- 
gaged in the business of executing exchange 
contracts of indemnity, and the public policy 
of the state distinguishes it from an insur- 
ance company. ‘Therefore, the broad lan- 
guage of the amendment does not specifically 
include, for the purpose of taxation, .the 
fraternal beneficiary association. . . . In 
Oklahoma it has been the uniform practice 
of the legislature in enacting measures in- 
tended to apply to fraternal beneficiary asso- 
ciations to expressly designate such societies.” 
Judgment granting plaintiff injunctive relief 
as against the imposition of penalties and 
the collection of the tax by the Insurance 
Commissioner was affirmed.—Read, Insur- 
ance Commissioner et al. v. Royal Neighbors 
of America. Oklahoma Supreme Court. 
April 15, 1947. 12 CCH Lire Cases 450. 

Mac Q. Williamson, Attorney General; Fred 


Hansen, First Assistant Attorney General, for 
Plaintiffs in Error. 


Lendon A. Knight, Embry, Johnson, Crowe, 
Tolbert & Shelton, Oklahoma City, Oklahoma, 
for Defendant in Error. 


APPLICANT DIES 
UNDERWRITING INCOMPLETE 


(CONNECTICUT) 


e Effective date of coverage 
Completion of medical examination 
Home office approval 





On August 3, 1943, Gaunt executed a 
written application and paid to defendant’s 
soliciting agent the first full premium. Both 
the application and receipt provided that the 
insurance would be in force from the date 
of the medical examination if defendant was 
satisfied on that date that the applicant was 
insurable and if defendant approved the 
application at its home office prior to the 
applicant’s death. The home office received 
a favorable report from its local agent; but 
since it appeared from the papers that Gaunt 
had been classified 4F in the draft because 
of defective eyesight, it asked for another 
Physical examination. Gaunt was again 
passed. Nevertheless, the home office wrote 


tt 
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its agent for further information as to Gaunt’s 
draft classification. The agent answered 
satisfactorily on August 24, by a letter re- 
ceived on August 25, the day of the insured’s 
death. On August 26, one of the doctors of 
the medical department approved the appli- 
cation from a medical standpoint. On that 
day, the home office received news of Gaunt’s 
death and never finally approved the appli- 
cation, although the trial judge found that 
if Gaunt had lived, it would have done so. 


Defendant contended that approval at the 
home office prior to death was a condition 
precedent. Consequently, the policy dated 
back to the earlier time, giving the insured 
the advantages of an earlier contestable 
period, an earlier maturity, coverage after 
approval and before issuance, disability cover- 
age during the period, a lower premium rate 
in the event his birthday occurred between 
these dates, and coverage even if he became 
uninsurable in this period. 


The court thought that while an under- 
writer might so understand the phrase, the 
policy was to go to persons utterly unac- 
quainted with the niceties of life insurance. 
“Had that been what the defendant meant, 
certainly it was easy to say so; and had it 
in addition meant to make the policy retro- 
active for some purposes, certainly it was 
easy to say that, too. To demand that per- 
sons wholly unfamiliar with insurance shall 
spell all this out in the very teeth of the 
language used is unpardonable. It does, 
indeed, some violence to the words not to 
make actual approval always a condition and 
to substitute a prospective approval, how- 
ever inevitable, when the insured has died 
before approval. But it does greater vio- 
lence to make the insurance in force only 
from the date of approval; for the ordinary 
applicant who has paid his first premium 
and has successfully passed his physical 
examination would not by the remotest 
chance understand the clause as leaving him 
uncovered until the insurer at its leisure ap- 
proved the risk. He would assume that he 
was getting immediate coverage for 
money. 


his 
A man must indeed read what he 
signs, and he is charged if he does not; but 
insurers who seek to impose upon words of 
common speech an esoteric significance in- 
telligible only to their craft must bear the 
burden of any resulting confusion.” Judg- 
ment was entered for the beneficiary for the 
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face amount of the policy. —Gaunt v. John 
Hancock Mutual Life Insurance Company. 
United States Circuit Court of Appeals, 
Second Circuit. March 31, 1947. 12 CCH 
Lire CAsEs 423. 


John P. Hodgson, for Appellant. 
Wallace W. Brown, for Appellee. 





STATE GROUP INSURANCE 


(ALABAMA) 


e Authority of governing bodies 
Contribution to premiums 
Constitutionality of statute 


The justices of the Alabama Supreme 
Court received an inquiry from the Gover- 
nor as to whether Act 164, Section 213, 
General Acts of 1943, violated Sections 68, 
94 or 281 of the Constitution of the State 
of Alabama. The act authorizes the govern- 
ing bodies of every state department, county, 
municipality, board, commission or subdivi- 
sion to adopt and carry into effect a system 
of group life and hospitalization insurance. 
The governing bodies are also authorized to 
contribute to premium payments in an amount 
determined by them. 


The court was of the opinion that the 
Act was not violative of the constitutional 
provisions in question. Although the benefits 
constituted some increase in compensation, 
the court assumed that officers with a fixed 
and unexpired term, whose compensation 
could not be increased during such term, 
would not seek to participate or be governed 
by the terms of the act. However, the court 
felt impelled to state that it believed the 
act to be so uncertain and so indefinite as 
to be unenforceable. In the first place, it 
found some difficulty in determining what 
the legislature intended by the expression 
“Governing bodies of every State Depart- 
ment.” Was this meant to include all boards 
of education and boards of mental institu- 
tions? The court also raised the question as 
to what was the governing body of the judi- 
cial department. If it was the chief justice 
or the entire membership of the Supreme 
Court, how far would authority extend 
under the act? Would all the Circuit judges 
and their appointees be included? More- 
over, since the act gives to the governing 
bodies unbridled discretion as to the amount 
of insurance to be carried and as to the per- 
centage of the premium to be paid from 


public funds, the court was unable to see 
how appropriations of public funds could be 
so allocated as to meet the budget plan as 
found in the statutes and constitution. Finally, 
the court observed that it was unlikely that 
the legislature intended that there be no 
uniformity among departments as to the 
amount of coverage and premium contribu- 
tion.—In re Opinion of the Justices. Ala- 
bama Supreme Court. April 2, 1947, 12 
CCH Lire Cases 445. 


ASSIGNMENT AS SECURITY 

FOR DEBT 

(GEORGIA) » 
e@ Rival claimants 


Assignee v. administratrix 
Premiums paid by assignee 





The insured carried his life insurance 
policy for about twelve years, at the end 
of which time, because of ill health and 
financial reverses, he became unable to pay 
the premiums. In August, 1931, the bene- 
ficiary was changed to plaintiff, the insured’s 
wife. In 1938, the policy, which had lapsed, 
was reinstated upon the payment of the 
premiums in arrears by defendant, who was 
a half first cousin of the insured. There- 
upon the insured requested the insurance 
company to change the beneficiary to make 
the policy payable to defendant, if living; 
otherwise, to the executors or administrators 
of the insured’s estate. The policy was de- 
livered to defendant, who paid the premiums 
until the insured’s death and then collected 
the proceeds. Plaintiff, who was appointed 
temporary administratrix, asked the court 
to decree that defendant was a trustee of 
the funds which he received as proceeds 
and that he render an accounting to her, 
and that the proceeds constituted money 
received by defendant for the benefit of the 
estate; she requested that a judgment be 
passed awarding to her all of the proceeds 
remaining after deduction of the indebted- 
ness secured by the policy. A second count 
alleged that the assignment and change of 
beneficiary were made to circumvent the 
law against wagering policies, and that 
defendant intentionally entered into a specu- 
lation upon the life of the insured, wagering 
the premiums to be paid by him against 
large profits he would receive on the death 
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of the insured, defendant having no insur- 
able interest in the life of the insured. 


Ruled the court: “Count one sufficiently 
alleged the creation of a constructive trust 
and a cause of action good against the 
grounds of demurrer. It could not 
be said that a finding was demanded as a 
matter of law that the policy was assigned 
solely to secure the defendant for the money 
advanced by him or that the agreement 
constituted a wagering contract. The in- 
sured, as he had a right to do, procured 
a policy on his own life in which he mani- 
festly had an insurable interest and for a 
period of twelve years paid the premiums 
out of his own funds. As the rightful owner 
he could legally agree for defendant to be- 
come the beneficiary in consideration of 
money advanced by him and his agreement 
to pay future premiums on the policy.” Judg- 
ment awarding defendant the full amount 
of the proceeds was affirmed.—Wages, Admx. 
v. Wages. Georgia Supreme Court. April 
17, 1947. 12 CCH Lire CAses 463. 

Carlisle & Booth, J. Douglas Carlisle, Macon, 


Georgia; Leonard Farkas, Walter H. Burt, Al- 
bany, Georgia, for Appellant. 


Bennet, Peacock & Perry, Albany, Georgia, 
for Appellee. 


DEATH PRIOR TO ENDORSEMENT 





(SOUTH CAROLINA) 


e Change of beneficiary 
Ministerial act 


Nine days after filing with the insurer 
a request directing that the beneficiary in 
his life insurance policy be changed from 
his wife to his mother, the insured was 
drowned. The policy provided that subject 
to the approval of the company, the insured, 
at any time during the continuance of the 
policy, could change the beneficiary by writ- 
ten notice to the company at its home office, 
accompanied by the policy; such change to 
take effect on the company’s endorsement of 
the change on the policy. The records of 
the company showed that the endorsement 
tor the change of beneficiary was actually 
placed on the policy four days after the 
insured’s death. According to the company, 
it usually took anywhere from one to three 
weeks before the actual endorsement of 
beneficiary change was endorsed on a policy. 
lhe court held that where the insured had 


done all in his power to effect a change and 
then died before the insurer performed its 
ministerial act of endorsing the change on 
the policy, the attempted change is effective, 
and entered judgment for the insured’s 
mother.—Carolina Life Insurance Company 
v. Massebeau et al. United States District 
Court, Western District of South Carolina. 
April 21, 1947. 12 CCH Lire CAses 469. 

Samuel R. Watt, Spartanburg, South Carolina, 
for Ina F. Massebeau. 


Williams & Felton, Spartanburg, South Caro- 
lina, for Plaintiff. 


ASSIGNMENT DIVESTS INTEREST 
OF BENEFICIARIES 


(MISSOURI) 


@ Rival claims to proceeds 
Premium payments 


After the death of his wife in March, 1932, 
the insured requested the insurance company 
to change the beneficiary in his policy to 
plaintiffs, his brother and sister-in-law. The 
following month he went to live with de- 
fendants, where he remained until August, 
1938. During that period the insured worked 
on defendants’ farm and received in return 
his room and board. Both the insured and 
defendants paid the premiums due on the 
policy. In November, 1935, the insured told 
defendants that inasmuch as they were pay- 
ing the premiums on the policy and had 
been good to him, he had assigned the policy 
to them. Plaintiffs signed the assignment. 
After the assignments, defendants paid all 
the premiums on the policy. In February, 
1944, plaintiffs took the insured to their 
home, where he remained until his death in 
April, 1945. One week before the insured 
died, plaintiffs instituted a suit in equity 
to compel defendants to surrender the policy 
and to relinquish all rights in it. The in- 
surance company filed a bill of interpleader 
and deposited the face amount of the policy 
in court. Thereafter, plaintiffs filed their 
interplea, asking that the court decree that 
the entire fund belonged to them. The 
trial court awarded the entire fund to 
defendants. 


Plaintiffs argued that defendants had no 
insurable interest in the life of the insured 
and that consequently the assignment gave 
them no interest in the policy. The court 
ruled that this position was untenable, the 
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established rule being that the assignment 
of a life policy to one paying the premiums 
but having no insurable interest in the life 
of the insured, gives him an interest in the 
policy only to the extent of the premiums 
paid by him with interest. If plaintiffs had 
a vested interest, they divested themselves 
of it by joining with the insured in making 
the assignment. There was no merit in the 
contention that by virtue of instituting the 
suit in equity there was an equitable change 
of beneficiaries from defendants to plaintiffs. 
There was no evidence of an agreement by 
plaintiffs to support the insured in consid- 
eration of being designated beneficiaries, 
and plaintiffs had no insurable interest in 
the life of the insured by relationship or 
as creditors. Since the premiums paid by 
defendants, with interest, exceeded the 
amount deposited in court, judgment award- 
ing the entire fund to defendants was proper. 
—Schneider et al. v. Kohler et al. St. Louis 
Court of Appeals, Missouri. April 15, 1947. 
12 CCH Lire Cases 456. 

R. E. Kleinschmidt, Hillsboro, Missouri, for 
Appellants. 


W. Oliver Rasch, F. & M. Bank Building, 
Festus, Missouri;. Matthes & Thurman, Hills- 
boro, Missouri, for Respondents. 


MINOR SURGERY 
OMITTED IN APPLICATION 





(DISTRICT OF COLUMBIA) 
© Hospitalization insurance 
Materiality 
Intent to deceive 


In plaintiff's application for hospitalization 
insurance, executed in April, 1941, she was 
asked whether she had received medical or 
surgical treatment or advice in the past ten 
years. She replied in the affirmative, listing 
a kidney stone operation in 1938 and in- 
fluenza in 1941. She gave the names of the 
doctors attending her on those occasions and 
also the name of her family physician. 
Plaintiff was hospitalized in October, 1945, 
at which time she underwent an appendec- 
tomy, a hysterectomy and a cauterization 
of the cervix. Defendant rejected plaintiff's 
claim for hospitalization benefits on the 
basis that in her application she had not 
reported a prior cauterization of the cervix 
performed by Dr. Putski in 1939. Plaintiff 
testified that she did not purposely omit 
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his name, had forgotten the minor operation, 
and that she had listed her family physician, 
who had referred her to Dr. Putski, 

The court thought it was impossible to 
determine as a matter of law that the failure 
to disclose the earlier operation was im- 
material to the hospitalization risk or that 
plaintiff did not make the misrepresentation 
with intent to deceive. A sickness or oper- 
ation not material under a life insurance 
policy might be material under a hospital- 
ization policy. In the former situation, the 
issue would be whether life was shortened, 
in the latter, whether hospitalization was 
more likely to be required. The court 
thought that reasonable men might conclude 
that a person would not forget an operation 
performed only two years before applying 
for insurance, particularly when the opera- 
tion was performed at a hospital under gen- 
eral anesthesia. The doctor stated that in 
the majority of cases once the cervix is 
cauterized there should be no further trouble, 
but he further testified that in some cases 
the trouble recurs, and that it is not unusual 
for a woman to have such an operation more 
than once. Judgment for defendant was 
affirmed.—Turner v. National Hospitaliza- 
tion, Inc. Municipal Court of Appeals, Dis- 
trict of Columbia. April 3, 1947. 12 CCH 
Lire CAsEs 437. 

Leroy A. Brill, Bernard H. Conn, for Appel- 
lant. 

Cornelius H. Doherty, for Appellee, 


INCOMPLETE ANSWERS 
IN APPLICATION 


(PENNSYLVANIA) 


@ Voidance of policy 
Material to risk 





Applicants were asked to state in the 
application what medical treatment had 
been received and what physicians had been 
consulted during the past five years, and 
to list every illness, injury, deformity or 
operation, specifying dates, duration, severity, 
results, and the names and addresses ot 
physicians and _ hospitals. The insured 
answered: “Thyroidectomy, toxic goitre, 
September, 1942. Memorial Hospital, four 
weeks, toxic symptoms have disappeared 
since operation, fully recovered.” She died 
four months after the policy was issued. 
The insurer denied liability under the policy 
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on the ground that its issuance had been 
induced by false and fraudulent represen- 
tations in that the insured had omitted the 
names of two physicians and four treat- 
ments, including at least two for such a 
serious ailment as carcinoma of the ovary. 
Affirming a judgment for the insurer, the 
court declared that the questions relating 
to the medical history and the names of 
physicians whom the insured had consulted 
were material to the risk, and that her 
incomplete, and_ therefore answers 
permitted defendant to void the policy. 
Plaintiff had knowledge of the correct 
answers and was required to impart that 
knowledge completely and correctly to the 
insurer, Plaintiff argued unsuccessfully that 
where upon the face of the application a 
question appears not to be answered at all 
or to be answered imperfectly, and the 
insurer issues the policy without further 
inquiry, it waives the want or imperfection 
in the answer. The application contained 
a series of questions, the last of which 
was textually connected with the previous 
questions and called for the names and 
addresses of physicians who had attended 
the applicant in every illness comprehended 
within the “yes” answer to the prior ques- 
tions, The insured’s omission to supply the 


false, 


names of the attending physicians and to 
specify every illness, did not appear upon 
the face of the application and hence did 
not create an ambiguity which the insurer 
was bound to notice at its peril..—Walter 
v. John Hancock Mutual Life Insurance 
Company. Pennsylvania Superior Court. 
April 16, 1947. 12 CCH Lire CAsEs 473. 


Michael F. Donnelly, 905 Land Title Building; 
Abe J. Goldin, 502 Independence Building, 
Philadelphia, Pennsylvania for Appellant. 

Charles M. Willits, Ira Jewell Williams, White 
& Williams, 1900 Land Title Building, Philadel- 
phia, Pennsylvania for Appellee. 


ADVANCED DIABETIC 
ISSUED POLICY 





(KENTUCKY) 


® Fraud 
Agent’s or insured’s 
Duty to read application 


When the policy was less than six months 
old, the insured died as a result of diabetes, 
a disease for which he had been regularly 
treated by physicians for more than a year 


CUNEATE 


before the date of the application for the 
policy. The insurer denied liability, plead- 
ing three defenses: that material misrepre- 
sentations had been made to induce issuance 
of the policy; that the policy contained a 
provision giving the insurer the right, by a 
return of all premiums, to void the policy 
during its first two years if during the two 
years before its issuance the insured had 
consulted a physician or received treatment 
for a disease; and that the policy contained 
a provision putting the risk in effect only 
when the policy was delivered to the insured 
while he was in good health. The insurer 
further relied on a provision that no person 
had authority to waive any condition in the 
policy except by an endorsement thereon 
signed by defendant’s president or secretary. 

The evidence was conflicting as to whether 
or not defendant’s agents inserted the false 
statements in the application. Therefore, 
the trial court would have been correct in 
submitting this question to a jury if the 
defense of the material misrepresentation 
had been the sole defense. “We perceive,” 
said the court, “that an insurer’s agent 
might waive every precautionary feature 
of a written application and might act in 
such a misleading manner that only the 
jail should be his proper home; yet if the 
contract itself subsequently came along and 
said on its face, ‘This is our binding agree- 
ment, and only the insurer’s president or 
secretary may waive any part of it,’ we see 
no basis for excusing the insured from the 
operative force of such a contract as written 
and delivered. We believe that it was in- 
cumbent upon him to have read it over, 
and then if dissatisfied to have raised a 
righteous row in protest. It is bad sports- 
manship to shoot into a covey on the ground. 
Likewise, it is bad sportsmanship to get 
within an insurance coverage only after the 
very structure itself had begun to burn into 
the smoldering flame of its pending dis- 
aster. It ought to be good sportsmanship 
to give insurers reasonable opportunity to 
remain in business, especially so in view of 
the fact that they are frequently nothing 
but composites, under mutualization process, 
of the thousands of little people they in- 
The trial court erred in refusing to 
direct a verdict for the insurer. Judgment 
for plaintiff was reversed with directions 
that if upon a trial the evidence 
remained unchanged, judgment should be 
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entered for plaintiff only in the amount of 
the premium paid.—Kentucky Central Life 
& Accident Insurance Company v. Lynn. 
Kentucky Court of Appeals. March 28, 
1947. 12 CCH Lire Cases 434. 

Bradley & Bradley, Georgetown, 


Peter, Heyburn & Marshall, 
tucky, for Appellant. 


Fred Lisanby, Georgetown, Kentucky, for Ap- 
pellee. 


FLIGHT OBSERVER DROWNS 
FOLLOWING FORCED LANDING 


(SOUTH CAROLINA) 


Kentucky; 
Louisville, Ken- 





e Aviation exclusion clause 
Normal landing in ocean 
Causal connection 


The insured, a flight observer with the 
Civil Air Patrol, and a pilot left their base 
in a land based plane for a routine coastal 
patrol flight off the shores of North Carolina. 
An hour and one-half after take-off, the 
plane developed engine trouble and forced 
the pilot to bring the plane down at sea 
some thirty miles from shore. The men 
managed to inflate their life jackets and free 
themselves from the plane before it sank. 
There was no question that both men were 
alive at this time, as they were seen to signal 
their companion plane. The occupants of 
the second plane dropped an emergency kit 
and tried to establish radio contact with the 
base. Two and one-half hours later, no help 
had arrived, and the other plane was forced 
to return to the base because of a gasoline 
shortage. When a Navy boat arrived on the 
scene two hours later, both men were dead. 
A Navy physician issued a statement, after 
examining the bodies, attributing death to 


TO eee 
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“Drowning as a result of exposure in the 
water after failure of airplane motor.” 


The insured’s policy excluded liability for 
death resulting from participation in aviation 
or aeronautics. By stressing particularly the 
insured’s uninjured physical disengagement 
from the airplane, and coupling this with the 
rule of construction that ambiguous or doubt- 
ful clauses must be resolved against an in- 
surer, the lower court concluded that the 
exclusion clause was not applicable. The 
higher court was unable to agree with such 
a conclusion either on reason or authority, 
declaring: “We think the exclusion clause 
clearly comprehends the very situation that 
here developed. Any other conclusion must 
ignore the plain meaning of the word ‘result- 
ing’... In undertaking an aerial flight over 
the ocean in a land based plane, man must 
reckon with the perils of the sea which are 
as imminent and real as the unrelenting 
force of gravity. Just as flight over the land 
brings forth the danger of violent collision 
with the earth, we have the dangers of the 
sea in over-water flight. ... Common knowl- 
edge and experience fairly shout of the dan- 
gers of shock, exposure and drowning when 
a flight is taken over water in the winter 
time in a land based plane.” Judgment for 
the beneficiary was reversed.—The Order of 
United Commercial Travelers of America 
v. King. United States Circuit Court of 
Appeals, Fourth Circuit. April 9, 1947. 12 
CCH Lure Cases 474. ‘ 

F. Dean Rainey, C. F. Haynsworth, Jr., 
Haynsworth & Haynsworth, Rainey & Fant, for 
Appellant. 


Miller C. Foster, Jesse W. Boyd, Johnson, 
Johnson & Foster, for Appellee. 


Kramer, Campbell, Costello & Wiechert, Nor- 


oi 


Off-Premises Coverage in Washington 


The Washington farm form has been extended by the Surveying and Rating 


Bureau to include off-premises coverage. 


The new form, covering property “while 


in the open on the described premises,” also provides limited explosion coverage 
on the dwelling and on household furniture and personal property in the dwelling. 


Scientific Tests for Accused Drunken Drivers 


In the interest of highway safety, the Nebraska Safety Council will ask the 
Nebraska Legislature to include chemical analysis and other scientific tests among 
the methods of proving that drivers accused of being intoxicated are actually 


drunk. 
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IN THE CURRENT PARADE OF CASES TO 


Charitable Hospital’s Liability—Pa- 
tient injured—Incompetent servant 


(Iil.) 

Fair Association’s Liability—Child In- 
jured—Farm machine exhibit (Ga.) 

Hotel’s Liability—Guest injured—Fau- 
cet handle breaking (IIl.) 

Landlord and Tenant—Tenant’s mer- 
chandise damaged—Act of vandal 


(Mass.) 


Manufacturer's Liability—Finger 
pricked on cosmetic box (N. Y.) 


Milling Company's Liability—Uncov- 
ered canal—Child drowned (S. D.) 


Municipality's Liability 
Child drowned in pond (Cal.) 
Pedestrian injured—Ice on cross- 
walk (Pa.) 
Pit adjoining show window (D.C.) - 
Rifle range—Nuisance—C hild in- 
jured (Ohio) 
Sidewalk hole (La.) 
Owner's Liability 
Elevator stopped above floor level- 
Passenger injured (Pa.) 466 
Fumigated building—Trespasser in- 
jured (Wis.) 176 
Roller rink patron injured (R.I.).. 466 
Stevedores injured—Unloading cargo 
(N.Y.) 474 


Physician’s Liability — Nonattendance 


(N.H.) 468 
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PEDESTRIAN LYING ON TRACKS 


(SOUTH CAROLINA) 
® Railroad’s liability 
The decedent was brought home from 


work by a friend, who let him out of the 


tn 


Procedure — Venue — Federal court's 
discretion (N.Y.) 472 

Proximate Cause—Child injured—Sign 
lying in highway (N. J.) 470 

Railroad’s Liability 
Body found on tracks—Proof of 

negligence (S.C.) 461 
Brush fire spread from right-of-way 

(Mass.) 165 
Pedestrian injured—Stop, look and 

listen instruction (N.J.) : 462 
V olunteer fire fighter injured (N. H.) 467 

Respondeat Superior — Pipe dropped 
over side of truck—Res gestae (Cal.) 463 

Storekeeper’s Liability 
Packing crate left in customer's yard 

—Child injured (Mass.) 17 3 
Patron injured — Fall on escalator 
(La.) 469 

Street Railway's Liability ‘ 

Child running into street (D.C.) 
Uninsulated wire—Sign cleaner in- 
jured (Ind.) 

Statute of Limitations—Mal practice v. 
wrongful death action (Mo.) 

Trucking Company's Liability — Race 
horse contracting pneumonia in tran- 
sit (Cal.) 

Utility Company's Liability — Light- 
ning charge—Wiring of transformer 
(Ark.) 

Vendor's Liability—Hearing aid im- 
properly inserted (Cal.) 469 


TULLE ET 


car at the railroad crossing immediately in 
front of his home. Apparently, instead of 
proceeding directly to his home, he sat 
down near the place where he had left the 
car. The engineer testified that he was not 
required to blow the whistle for this cross- 
ing, but was in the act of doing so when 
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he noticed a slight movement on the tracks 
about fifty feet away and immediately 
beyond this crossing; that the train was 
‘moving at thirty-five or forty miles per 
hour; and that he immediately applied the 
emergency brakes. He further stated that 
the decedent was lying upon the tracks just 
beyond a crossing which had been built up 
for vehicular traffic. In the absence of this 
elevation, he could have seen the deceased 
from a distance of from 150 to 200 feet. A 
witness who lived in the immediate vicinity 
testified that some twenty or thirty minutes 
before the train came by, he saw someone 
whose description answered to that of the 
deceased sitting on the track near the place 
where the decedent was struck by the train. 
The incident occurred at eleven o'clock at 
night. 

The administrator alleged negligence on 
the part of defendant in operating the train 
at a reckless rate of speed along that por- 
tion of its right-of-way which the public 
habitually used as a walkway; in failing 
to blow the whistle or give warning of its 
approach; in failing to keep a proper look- 
out; and in operating the engine with dim 
and insufficient headlights. The engineer's 
testimony was undisputed and binding upon 
plaintiff. The court was of the opinion that 
plaintiff failed to produce any evidence of 
negligence on the part of defendant, and 
that defendant’s motion for a directed ver- 
dict should have been granted. Judgment 
for plaintiff was reversed.—Brissie, Adm. 
v. Southern Railway Company. South Caro- 
lina Supreme Court. January 14, 1947. 14 
CCH NEGLIGENCE Cases 508. 

Frank G. Tompkins, Columbia, South Caro- 


lina; P. A. Bonham, Greenville, South Caro- 
lina, for Appellant. 


W. H. Nicholson, W. H. Nicholson, Jr., A. R. 
McElhaney, Greenwood, South Carolina, for 
Respondent. 


MALPRACTICE 
OR WRONGFUL DEATH ACTION? 


(MISSOURI) 


® Statute of limitations 
Object of action 





The petition alleged that defendant un- 
dertook to treat and prescribe for plaintiff's 
wife but failed and neglected to exercise 
ordinary care, with the result that plaintiff’s 


Tee 


Hee 


wife died. The decisive question was 
whether plaintiff's action was under and 
barred by the one-year limitation of the 
wrongful death statute, or was under and 
covered by the two-year limitation of the 
statute governing the period in which ac- 
tions for malpractice are to be commenced, 


Decided the court: “The limitation is not 
determined by the form of the action, but 
by its object. After all, the significant 
and compelling fact is that the plaintiff's 
allegations of malpractice are in tort. Harsh 
though the rule may be, the tort or wrong 
of malpractice is a personal wrong to the 
wife, and since she had not instituted an 
action to recover for that personal wrong 
or injury, the right to do so did not survive 
to her husband. When the wrong of mal- 
practice to the wife results in her death, 
the husband’s suit and object of his action 
is [sic] of necessity for and under the 
wrongful death statute.” The lower court 
properly sustained defendant's motion to 
dismiss.—Baysinger v. Hanser. Missouri 
Supreme Court, Division Two. February 
10, 1947. 14 CCH NEGLIGENCE CASEs 600 

Wayne Ely, James C. Jennings, Commerce 
Building, St. Louis, Missouri; Lewis H. Cook 
Central Trust Building, Jefferson City, Missouri 
for Appellant. 

Carter, Bull, Garstang & McNulty, David A. 
McMullan, 418 Olive Street, St. Louis, Missouri, 
for Respondent. 


CRIPPLE STRUCK BY TRAIN 


(NEW JERSEY) 


e@ Duty to stop, look and listen 
Instruction to jury 


While attempting to cross the tracks, the 
crippled decedent was struck by a train 
The accident occurred at a place where the 
intersection of two streets was diagonally 
crossed by the railroad right-of-way and 
where defendants maintained a crossing for 
vehicles and pedestrians. There were three 
sets of gates at the crossing to protect 
traffic, but the gates, when lowered, did not 
extend over the sidewalks. The testimony 
was conflicting as to whether the train gave 
any signal as it approached the crossing and 
whether the gates were down before the 
decedent started across the tracks. R. 5. 
48:12-82 and R. S. 48:12-84 were read to the 


jury. Section 82 provides that where a rail- 


COUUUUUACAL EA EAAOAA EEDA TEA 


PAGE 462 


ILJ—MAY, 1947 





road as: 
the gate 
before 
questiot 
guilty © 
jury de 
that w’ 
gates t 
pedestr: 
gates al 
erly opt 
The | 
gates h 
solved 
before 
was als 
was ne 
the dec 
to mak 
whethe' 
The tv 
confusi 
jury co 
law to. 
reverse: 
Girardi 
sranch 
Jersey 
ary 17, 
Parso! 
Parsons, 
Jersey, 


Willia 
Interlak 
Mattisor 
for Defe 


INFLU 
DAM/ 


(MASSA 
e] 
I 
Plain 
the ba: 
steam 
the bas 
Was ins 
operate 
level ii 
pump « 
of a vz 
buildin 
the rea 
light te 


was 
and 
the 
and 
the 
ac- 
ced, 


not 
but 
cant 
iff’s 
irsh 
ong 
the 
an 
ong 
vive 
nal- 
ath, 
tion 
the 
urt 


erce 
00k, 
yuri 


1 A. 
uri, 


HUHUUNLNNNLELLAUUUPEAASUATEDOUADADEUETADEL OVEN EUADED EU OUED ELATED ELA UAE AA TAEDA ALATA AANA AAA EA 


road assumes to maintain safety gates, and 
the gates are not down at least a half minute 
before the train crosses the highway, the 
question as to whether a pedestrian was 
guilty of contributory negligence is one for 
jury determination. Section 84 provides 
that whenever a railroad installs safety 
gates to protect the public at a crossing, a 
pedestrian is entitled to assume that the 
gates are in proper order and will be prop- 
erly operated. 

The jury was charged that if the safety 
gates had been up, the decedent was ab- 
solved from stopping, looking and listening 
before he started on his crossing. But it 
was also charged that even though there 
was negligence in the operation of the gates, 
the decedent was not absolved of his duty 
to make an independent observation as to 
whether or not a train was approaching. 
The two instructions were contradictory, 
confusing and harmful to plaintiff. The 
jury could not have known which rule of 
law to apply. Judgment for defendant was 
reversed and a venire de novo awarded.— 
Girardin, Admx. v. New York & Long 
Branch Railroad Company et al. New 
Jersey Court of Errors and Appeals. Janu- 


ary 17, 1947. 14 CCH NeEcticence Cases 505. 


Parsons, Labrecque & Borden, Theodore D. 
Parsons, 18 Wallace Street, Red Bank, New 
Jersey, for Plaintiff, Appellant. 


William F. Hanlon, 711 Grassmere Avenue, 
Interlaken, New Jersey; J. Victor Carton, 733 
Mattison Avenue, Asbury Park, New Jersey, 
for Defendants, Respondents. 


INFLUX OF WATER FROM BOILER 
DAMAGES MERCHANDISE 


(MASSACHUSETTS) 


© Landlord’s liability 
Boiler valve removed by vandal 





Plaintiff tenant stored his merchandise in 
the basement of defendant’s building. A 
steam boiler was installed in a pit below 
the basement floor, and an automatic pump 
Was installed to keep the pit dry. The pump 
operated when the water reached a certain 
level in the pit. A pipe attached to the 
pump discharged the water onto the ground 
of a vacant lot near the north wall of the 
building. Adjacent to the north wall in 
the rear of the building was a moat to admit 
light to the basement. The vacant lot was 


saucer-shaped, and the discharged water 
gathered in its center and seeped down into 
the ground. At the time in question the lot 
was covered with snow and ice. During 
the night the drain-off valve of the boiler 
was opened by a vandal, and the pit filled 
with water; but the water discharged 
flowed under the ice and snow in an easterly 
direction and then in a southerly direction 
into the moat and into the premises where 
plaintiff's goods were stored. 


Declared the court: “The general rule 
that whoever brings on his land and keeps 
there anything likely to do mischief if it 
escapes must keep it in at his peril, and if 
he does not do so is prima facie answerable 
for all the damage which is the natural 
consequence of its escape, is subject to the 
following exceptions: the plaintiff's own 
fault, an act of God, or the acts of third 
persons which the owner had no reason to 
anticipate.” The act of vandalism by a third 
person, which defendant had no reason to 
anticipate, was the proximate cause of plain- 
tiff’s damage. The order dismissing the 
report was affirmed.—Cohen v. Brockton 
Savings Bank. Massachusetts Supreme 
Judicial Court. Plymouth. January 30, 
1947. 14 CCH NEGLIGENCE Cases 497. 

J. E. Handrahan, S. Smolensky, for Plaintiff. 

E. J. Campbell, A. C. Doyle, for Defendant. 


PIPE BOUNCES 
ON UNLOADER'S HAND 


(CALIFORNIA) 


© Dropped over side of truck 
Res gestae statement 





Plaintiff drove a truck and trailer loaded 
with terra-cotta pipe to the building site 
where defendants were laying sewer pipe 
and storm drains for a housing project. 
Defendant Jensen, who was defendant 
Pestana’s foreman, stood on the trailer and 
dropped the pipes over the side while plain- 
tiff and one Thornley, an employee of 
Pestana, carried them to a stock pile. While 
plaintiff was leaning over to lift a piece of 
pipe, his left hand was struck by a section 
of pipe just dropped over the side by Jen- 
sen. Jensen and Thornley testified that the 
pipe landed on the ground on end and 
bounced two or three feet in the air before 
hitting plaintiff's hand. Plaintiff testified 
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that immediately after the pipe hit him, 
Jensen exclaimed, “Damn, I didn’t see it. 
It was my fault. I should have looked.” 
Defendants contended that because the pipe 
bounced in an unusual way, plaintiff’s injury 
was a pure accident, not the result of negli- 
gence. On the other hand, plaintiff argued 
that whether it was due to accident or care- 
lessness was a question for the jury, and 
that Jensen’s spontaneous exclamation as to 
fault was sufficient in itself to establish 
negligence. 


The court had no doubt that the evidence 
was sufficient to sustain the verdict for 
plaintiff. Whether the exclamation was 
made, was a question for the jury. If be- 
lieved, this fact alone was sufficient to estab- 
lish negligence. Thornley’s testimony that 
all the pipe had bounced a little, though not 
in the same manner as the piece which 
struck plaintiff, would show that Jensen 
must have known of the tendency of the 
pipe to bounce. Judgment for plaintiff was 
affrmed.—Foster v. Pestana et al. Cali- 
fornia District Court of Appeal, First Dis- 
trict, Division Two. February 4, 1947. 14 
CCH NEGLIGENCE Cases 517. 


Augustin Donovan, Louis B. DeAvila, for Ap- 
pellants. 


Kenneth C, Gillis, Mathew Weber, for Re- 


spondent. 


BULLET FROM RIFLE RANGE 
HITS CHILD 


(OHIO) 
® Municipality’s liability 
Nuisance 
Statute violated 


The city maintained a rifle range for the 
use of the members of its police force for 
target practice. A portion of the ground 
occupied by the range was used by the pub- 
lic for recreational purposes. Under an 
arrangement made by the chief of police 
with the principal of the local high school, 
a student group was permitted to engage 
in target practice under the supervision of 
members of the police force. Students fre- 
quently used the range at unscheduled times 
without supervision, with the full knowl- 
edge of the chief of police and other police 
officers. Plaintiff, who was gathering scrap 
rubber in the vicinity of the range, was 


attracted by the target shooting then in 
progress. A rifle in the hands of one of 
the students was discharged, and the bullet 
struck and injured plaintiff. The boy and 
his father brought suits against the city, 
charging negligence and the maintenance 
of a nuisance in violation of Section 3714 
of the General Code. 


Ruled the court: “A municipality, which 
by overt acts not only permits and en- 
courages, but also provides the means for 
the violation of law by invitees upon public 
grounds owned by it within the municipal- 
ity, may be held liable for the creation and 
maintenance of a nuisance even though in 
the proper exercise of police power such 
violation should have been suppressed or 
offenders apprehended and punished.” It 
was error for the lower court to hold as a 
matter of law that the construction, mainte- 
nance, use and operation of the rifle range 
did not constitute a nuisance. A jury ques- 
tion was presented and properly submitted, 
and judgments of the trial court for plain- 
tiffs, entered on the verdicts, were affirmed. 
—Gaines et al. v. Village of Wyoming. 
Ohio Supreme Court. February 28, 1947. 
14 CCH NEGLIGENCE Cases 615. 

Jack Glenn Williams, Harry H. Baker, for 
Appellants. 

Henry B. Street, for Appellee. 


CHILD DROWNED 
IN UNCOVERED CANAL 


(SOUTH DAKOTA) 
® Milling company’s liability 
Violation of ordinance 
Proximate cause 





The decedent’s home faced the south bank 
of the canal maintained by defendant. 
Three openings under the fence along the 
south bank made it possible for children to 
crawl under the fence. No one saw the boy 
enter the enclosure, but a small toy was 
found on the bank near one of the openings. 
Seeking to recover damages for the death 
of his four-year-old son, who had drowned 
in the canal, plaintiff alleged that defendant, 
negligently and in violation of a city ordi- 
nance, maintained along the street an un- 
covered canal filled with deep water, which 
defendant knew, or should have known, was 
attractive and dangerous to children. The 
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trial court instructed the jury that if it 
found defendant had violated Ordinance 
No. 66 by failing to keep the canal covered, 
and such violation was the proximate cause 
of the death, its verdict should be for plain- 
tiff. Any person who violates such a city 
ordinance is negligent as a matter of law 
if the violation causes or contributes to the 
death. 


The reviewing court found no error in 
this instruction. If the milling company 
had assumed a possibly higher degree of 
care for the protection of persons and prop- 
erty than that existing under the common 
law, there was no reason why it should not 
be held to such a standard of care. How- 
ever, the trial court committed prejudicial 
error in instructing the jury that expecta- 
tions of benefits to the parents “embrace 
all the probable or even possible pecuniary 
benefits which might accrue during the 
child’s life,” and that the jury could take 
into consideration “the expectancy of the 
son’s advice during life and the prospects of 
inheritance from him after death.” Judg- 
ment for plaintiff was reversed.—McCleod, 
Adm. v. Tri-State Milling Company. South 
Dakota Supreme Court. October 21, 1946. 
14 CCH NEGLIGENCE CASEs 605. 

H, F. Fellows, Rapid City, South Dakota, for 
Plaintiff, Respondent. 


Harold R. Hanley, Whiting & Wilson, Rapid 
City, South Dakota, for Defendant, Appellant. 


GRASS OBSCURING 
SIDEWALK HOLE 


(LOUISIANA) 


@ Pedestrian injured 
Contributory negligence 





While walking on the sidewalk closely 
behind her grandchildren, plaintiff stepped 
into a hole about one foot square and four 
inches deep, partly concealed by grass. It 
had been dug there by employees of the city 
for the purpose of fitting a water cut-off 
valve therein. Plaintiff turned her ankle 
and fell, breaking her wrist and wrenching 
her shoulder. The uncovered hole had been 
in the sidewalk for some five or six years. 


The court had this to say: “The courts 
have never fixed the size or nature of a de- 
lect or depression in a sidewalk which could 
be called defective and dangerous. . . . In 


our opinion, this defect was sufficient to be 
classed as a hazard.” Two reasons lead the 
court to conclude that plaintiff was not 
guilty of such contributory negligence as to 
bar her recovery. In the first place, the hole 
was partially obscured by the grass which 
had grown almost even with the surface of 
the walk. In the second place, she was fol- 
lowing her grandchildren and had a right to 
assume that the walk was clear ahead of her. 
“It is common knowledge that a person 
walking behind another pedestrian does not 
usually give as much attention to his foot- 
steps as he does when walking alone.” Judg- 
ment for plaintiff was amended by increas- 
ing the award.—Rodriguez v. City of Sul- 
phur. Louisiana Court of Appeal, First Cir- 
cuit. January 29, 1947. 14 CCH NEGLIGENCE 
Cases 511. 


Bass & Brame, Lake Charles, Louisiana, for 
Appellant. 


Charles C. Jaubert, Lake Charles, Louisiana, 
for Appellee. 


BRUSH FIRE SPREAD 
FROM RIGHT-OF-WAY 


(MASSACHUSETTS) 


® Railroad’s liability 
Violation of statute 


Some time prior to April 30, 1942, de- 
fendants cut and piled up dead leaves, brush 
and other inflammable material on their 
right-of-way. In the early afternoon of 
April 30, plaintiff Carbone, who operated 
a farm nearby, was informed by some of his 
workmen that his woodland was on fire. 
Carbone and others made frantic efforts to 
extinguish the fire, but it got beyond their 
control and spread to plaintiff Nichols’ 
woodland, The declarations alleged negli- 
gence by reason of a violation of G. L. (Ter. 
Ed.), Chapter 160, Section 235, as amended, 
which provides that from April 1 to Decem- 
ber 1 in each year, every corporation oper- 
ating a steam railroad must keep its loca- 
tions clear of dead leaves, grass, brush and 
other inflammable material for a distance of 
200 feet on each side. Plaintiffs’ counsel 
stated that he would offer in evidence pho- 
tographs to show that part of the location 
which was burned and from which the fire 
spread onto plaintiffs’ woodlands. The trial 
judge directed verdicts for defendants on 
the basis that the opening statement admit- 
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ted that plaintiffs had no evidence of what 
caused the fire. 


The higher court disagreed. “That the 
cause of the fire did not appear was not 
necessarily fatal to recovery. The opening 
statement showed negligence on the part of 
defendants in not complying with Section 
235. No penalty is prescribed for its viola- 
tion. Nevertheless, we are of the opinion 
that a violation of the statute would be evi- 
dence of negligence as to all consequences 
intended to be prevented. We are of the 
opinion that the opening ought not to be 
interpreted as showing no causal connection 
between the inflammable material and the fire 
and that plaintiffs ought to have been al- 
lowed to go forward with ‘their evidence.” 
Plaintiffs’ exceptions to the direction of ver- 
dicts for defendants were sustained.—Car- 
bone v. Trustees of New York, New Ha- 
ven and Hartford Railroad Company. 
Massachusetts Supreme Judicial Court. 
Middlesex. January 31, 1947. 14 CCH Nec- 
LIGENCE Cases 501. 


TOE CAUGHT 
ON ELEVATOR FLOOR 


(PENNSYLVANIA) 


e@ Stopped above floor level 
Contributory negligence 


The elevator had stopped at the twentieth 
floor two or three inches above the corridor 
level. The operator warned two passengers, 
who entered the elevator a few feet in ad- 
vance of plaintiff, to watch their step. This 
warning, given in a low voice, was not heard 
by plaintiff, and was not repeated for her 
benefit. Plaintiff caught her toe on the floor 
of the elevator and fell. There was no dif- 
ference in color between the edge of the 
corridor floor and the elevator floor, and the 
lighting was dim. The relationship between 
the owner of an elevator and its passengers 
being similar to that of a common carrier 
and its passengers, the owner must give to 
persons using the elevators the utmost pro- 
tection which human knowledge, skill and 
foresight can provide. 


“When elevators first came into use per- 
sons using them or approaching shafts did 
so with misgivings. Nowadays elevators 
and shafts give rise to no more apprehension 
of peril than do railroad trains to those who 


ST 


use them. The fact that elevator shafts are 
no longer places of probable danger is a fact 
which individuals carry in their subconscious 
minds when they approach them. This does 
not excuse them from taking care, but it 
decreases the degree of care the law imposes 
on one who would escape the imputation of 
negligence.” The question of plaintiff’s con- 
tributory negligence was for the jury to de- 
termine. Judgment for plaintiff was 
affirtned—Gabel v. 1528 Walnut Street 
Building Corporation. Pennsylvania Supe- 
rior Court, Philadelphia District. January 
17, 1947. 14 CCH NEcLicENcE Cases 488, 

B. Nathaniel Richter, 510 North American 
Building, Philadelphia, Pennsylvania; Joseph 


Conwell, Jr., 2219 Land Title Building, Phila- 
delphia, Pennsylvania, for Plaintiff, Appellee. 

Michael A. Foley, 1804 Finance Building, 
Philadelphia, Pennsylvania, for Defendant, Ap- 
pellant. ° 


SKATER COLLIDES 
WITH PATRON AT SODA BAR 


(RHODE ISLAND) 


@ Owner’s liability 
Supervision of skaters 


The area set off for skating in defendant's 
rink was enclosed by an iron railing with 
openings at each end of a main aisle, which 
ran the entire length of one side of the 
building. A skate room, lounge room, check- 
room and soda bar were located on the aisle, 
which displayed signs reading, “No fast 
skating.” As plaintiff was standing at the 
soda bar in this aisle, an unidentified skater 
skated off the rink at an excessivg rate of 
speed and collided with plaintiff. Plaintiff 
alleged that defendant negligently permitted 
fast and reckless skating in this aisle adja- 
cent to the rink proper. One of plaintiff's 
companions testified that at the time the 
skater left the rink, an attendant, smoking 
a cigarette, was leaning against the wall 
of the aisle, and that the woman skated in 
front of the attendant, who made no effort 
to stop her. Plaintiff’s evidence was to the 
effect that with the exception of a temporary 
appearance of defendant or his son, the only 
supervision over skaters in the aisle was 
exercised by a policeman, who usually re- 
mained at the entrance door to the rink. 
The policeman testified that the aisle was 
too big for one man to prevent fast skating, 
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and that ordinarily all he did was to stop fast 
skaters who passed near him while he was 
at the door. Two former employees of de- 
fendant testified that the attendants who su- 
pervised skating at the rink proper had noth- 
ing to do with skating in the aisle, and that 
when a specialty number was on the floor, as 
on the occasion in question, the attendants 
usually had a chance to have a soda or 
smoke. 

The court thought that defendant knew 
or reasonably apprehended some danger to 
patrons in the aisle; otherwise, he would 
not have posted the signs prohibiting fast 
skating. Whether defendant provided ade- 
quate supervision for the enforcement of the 
warning and whether those charged with 
such supervision executed it in a proper 
manner were questions of fact for the jury. 
Judgment of the lower court was remanded 
for entry of judgment on the verdict for 
plaintiff as reduced by a remittitur.—Ephre- 
mian v. Sholes, d.b.a. Hillsgrove Country 
Club Roller Skating. Rhode Island Su- 
preme Court. April 9, 1947. 14 CCH NEcLI- 
GENCE CASEs 719, 

Charles A, Curran, Peter M. O’Reilly, Provi- 
dence, Rhode Island, for Plaintiff. 


Henry M. Boss, Providence, Rhode Island, 
for Defendant. 


VOLUNTEER FIRE FIGHTER 
INJURED 


(NEW HAMPSHIRE) 


e Hose cart hitting utility pole 
Railroad’s liability 


While working in the yard of his mother’s 
home, plaintiff’s brother observed smoke ris- 
ing from the vicinity of defendant railroad’s 
right-of-way. Upon investigation, he found 
fire spreading rapidly toward the commu- 
nity. As the town had no organized fire 
department, some seventy volunteers, in- 
cluding plaintiff, assisted in fighting the fire. 
Plaintiff and his nephew went at once to 
the hose house. While moving the town 
hose cart into the road and toward a fire 
hydrant, the two men were enveloped by 
blinding smoke. The cart collided with a 
utility pole, and plaintiff’s left hand was 
crushed between the pole and cart handle. 
Defendant relied upon the broad proposition 
that there is no liability on the part of one 
whose negligence threatens damage to the 


property of another for injury suffered as a 
result of such negligence by a third person 
seeking as a volunteer to protect the threat- 
ened property. 


The court recognized that recovery is per- 
mitted when a plaintiff is not regarded as a 
mere volunteer because of a direct interest 
by reason of ownership or control of the 
property threatened by defendant’s negli- 
gence. But in this instance there was no 
evidence that plaintiff had any existing legal 
interest in his mother’s property. He did 
not reside upon the property, and there was 
no evidence tending to show that he en- 
joyed any authority with respect to it or was 
under any responsibility for it. Plaintiff's 
injuries resulted from a risk which he vol- 
untarily encountered. In undertaking to 
fight fire, he might reasonably expect to 
encounter incidental dangers from envelop- 
ing smoke. Concluding that defendant owed 
no duty to plaintiff, the court entered judg- 
ment for defendant.—Glines v. Maine Cen- 
tral Railroad. New Hampshire Supreme 
Court. April 1, 1947. 14 CCH NEGLIGENCE 
CAsEs 726. 

George H. Keough, for Plaintiff. 


Hinkley & Hinkley, Irving A. Hinkley, for 
Defendant. 


RACE HORSE CONTRACTS 
PNEUMONIA IN TRANSIT 


(CALIFORNIA) 
@ Carrier’s liability 
Prolonged exposure in van 
Amount of damages 


Plaintiffs owned a thoroughbred race 
horse, which defendants undertook to trans- 
port from Arcadia in Southern California to 
Bay Meadows, normally a sixteen-hour trip. 
Upon its arrival at Bay Meadows, the horse 
was suffering from pneumonia, from which 
disease it died four days later. Two veter- 
inarians testified that the condition had been 
caused by prolonged exposure in the van 
for forty-five hours. The evidence indicated 
that the delay was due to the fact that after 
getting the four horses from plaintiffs, the 
van went out of the direct route to pick up 
and deliver other horses. The court thought 
the evidence sufficient to justify the finding 
that the sickness of Sir Grant was due to 
defendants’ negligence in keeping the horse 
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in the van for almost forty-five hours. De- 
fendants admitted having had experience in 
shipping horses for many years and knowl- 
edge of the propensities of thoroughbreds 
to contract shipping fever. 

Defendants argued that the judgment of 
25,000 for the death of the thoroughbred 
horse was excessive, exorbitant and unrea- 
sonable. The only testimony concerning 
value was given by plaintiffs and their wit- 
ness Buster, who qualified as a trader in race- 
horses. Both witnesses placed $25,000 as 
the fair market value of the horse at the 
time of its death. The fact that the total 
earnings of the horse had not been over 
$1,000 did not mean necessarily that the 
animal was not extremely valuable. Its 
blood lines, potentialities, and the form, 
speed, courage and stamina which it had 
displayed as a young horse, would bear 
great weight in labelling it as an exceptional 
prospect of monetary value. Judgment for 
plaintiffs was affirmed.—Schraeder et al. v. 
Robinson et al. California District Court 
of Appeal, First District, Division One. 
March 3, 1947. 14 CCH NEGLIGENCE CASES 
681. 


Sullivan, Lane & Clarke, for Appellants. 
Norman S. Menifee, for Respondents. 


FINGER PRICKED 
ON COSMETIC BOX 


(NEW YORK) 


e Infection resulting 
Manufacturer’s liability 


Plaintiff wife pricked her finger on the 
point of a metal star decorating a box of 
cosmetics given to her by her husband, who 
had purchased it from a retailer. The cos- 
metics were manufactured by defendant, who 
had purchased the box from the impleaded 
defendant, filled it with its own products, 
and sold it to the retailer. Plaintiff wife’s 
finger became infected with hemolytic strep- 
tococcus, usually a fatal germ, which her 
doctor said would have been fatal in this 
instance except for the use of sulfanilimide. 
She recovered after a critical illness. Her 
doctor further testified that it was an un- 
usual result for such a small injury. De- 
fendant’s records showed that several 
million of these boxes had been distributed 
without mishap since they were first put on 


the market in 1929, and that 10,217 of the 
boxes had been distributed to retailers dur- 
ing that Christmas season without untoward 
results, 


The court ruled that the gangrenous in- 
fection and ensuing amputation of plaintiff 
wife’s finger was, as a matter of law, so 
extraordinary and unpredictable a result 
from the otherwise trivial puncturing of her 
skin as to be a type of danger not ordinarily 
foreseen. The metal star, innocent enough 
in itself, became dangerous through the in- 
tervention of another agency, poisonous bac- 
teria, the presence of which was unexpected 
and extraordinary. “ ‘If the nature of a thing 
is such that it is reasonably certain to place 
life and limb in peril when negligently made, 
it is then a thing of danger. Its nature gives 
warning of the consequences to be expected. 
There must be a knowledge of a danger, not 
merely possible, but probable.’ This may 
be said to mark the boundary of the legal 
doctrine outlined in the MacPherson case.” 
Judgments against defendant were reversed 
and the complaint dismissed.—Poplar et al. 
v. Bourjois, Inc., Lorscheider Schang Com- 
pany, Inc., Impleaded Defendant, Respond- 
ent. New York Supreme Court, Appellate 
Division, First Department. March 21, 1947. 
14 CCH NEGLIGENCE Cases 633. 

Raymond J. Scully, E. C, Sherwood, for Ap- 
pellant. 


William Mertens, Jr., Chester B. McLaughlin, 
McLaughlin & Stickles, for Plaintiffs, Respond- 
ents. 


Louis W. Arnold, Jr., Arthur W. Graef, for 
Impleaded Defendant, Respondent. 


NONATTENDANCE 
OF PHYSICIAN 


(NEW HAMPSHIRE) 


e Damages 
Physical and mental suffering 


Defendant doctor had agreed to give plain- 
tiff necessary prenatal care and to treat her 
during confinement. The child was expected 
in July. However, plaintiff awoke in pain 
one morning in April. At nine o'clock in 
the morning her husband telephoned de- 
fendant to come, but he did not arrive until 
after a fourth call informing him that a mis- 
carriage had occurred. The court was of the 
opinion that there was evidence from which 
a jury could find causal negligence on the 
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part of defendant that resulted in unneces- 
sary physical and mental suffering on the 
part of plaintiff. It was for the jury to say 
whether defendant gave proper considera- 
tion to what he knew about plaintiff's case, 
whether he used due care in eliciting in- 
formation from the husband at the times of 
the first two telephone calls, and whether 
he was negligent in failing to attend plaintiff 
before the miscarriage occurred. 


The court stated that damages could not 
be given for the mere fact of the miscar- 
riage. Plaintiff was entitled, however, to 
recover for any and all pains of childbirth 
that were not prevented or eased because 
of the physician’s negligence to attend or 
prescribe. Defendant argued that plaintiff 
could not recover for grief over the manner 
in which the child was born or for anticipa- 
tion of it, which anticipation did not exist. 
“This is true,” said the court, “but plaintiff 
may recover for injured feelings attending 
the happening of the birth in the way that it 
did, Present mental suffering due to the 
immediate realization of what is occurring 
or has occurred that is not grief in retro- 
spect is compensable.” Judgment of nonsuit 
was reversed and a new trial granted.— 
Mehigan v. Sheehan. New Hampshire Su- 
preme Court. March 4, 1947. 14 CCH NEc- 
LIGENCE CAsEs 703. 


H. Thornton Lorimer, Francis E. Perkins, for 
Plaintiff. 


Sulloway, Piper, Jones, Hollis & Godfrey, for 
Defendant. 


HEARING AID 
IMPROPERLY INSERTED 


(CALIFORNIA) 


® Vendor’s liability 
Damages 


A hearing aid had been improperly in- 
serted in plaintiff's ear by an employee of 
defendant. Plaintiff recovered a judgment 
of $3,000 in the lower court. The sole issue 
on appeal was whether the trial court had 
erred in instructing the jury to award dam- 
ages for “physical pain, if any, which plain- 
tiff has suffered or which he is reasonably 
certain to suffer in the future.” There was 
evidence that for two months plaintiff suf- 
lered severe pain, which ended about six 
months before the trial; that he felt as if he 


had a fly in his ear until six months before 
the trial; and that his wife noticed a con- 
siderable difference in his hearing after the 
accident. There was also evidence that the 
memory of his past pain caused plaintiff 
to cry on the witness stand while telling 
his story to the jury. Defendant contended 
that the jury may not consider consequences 
which are only likely to occur, and that the 
evidence was not that required by Section 
3283 of the California Civil Code, which 
limits damages to injuries resulting after 
commencement of the suit or injuries cer- 
tain to result in the future. 


Ruled the court: “The jury well could 
infer that though caused by mental anguish 
at the memory of his pain and the increased 
loss of hearing, the physical act of crying 
was painful and was reasonably certain toe 
occur again in the future. The physical con- 
dition of plaintiff was evidence before the 
jury, not before us. It is not for this court 
to replace its inferences for that of the jury. 
The latter under California law, and funda- 
mentally, is allowed a wide latitude and 
elastic discretion in its deliberations.” Judg- 
ment for plaintiff was affirmed.—Sears, Roe- 
buck & Company v. Hartley. United States 
Circuit Court of Appeals, Ninth Circuit. 
April 3, 1947. 14 CCH NEGLIGENCE CASEs 
778. 


John L. Wheeler, John G. Sobieski, Los An- 
geles, California, for Appellant. 


Chase, Rotchford, Downen & Chase, Robert 
E. Moore, Jr., Los Angeles, California, for Ap- 
pellee. 


PATRON FALLS 
ON ESCALATOR STEPS 


(LOUISIANA) 


@ Cause of fall 
Proof of jolt 





Midway between the first and second 
floors, plaintiff wife lost her balance and fell 
on the escalator steps. Plaintiff alleged that 
her fall was caused by a sudden jolt or jerk 
of the escalator, and relied upon the res ipsa 
loquitur doctrine. In spite of the finding of 
the lower court that there was a jolt, the 
reviewing court was unable to agree that the 
record showed such a jolt had occurred. 
The most convincing evidence that there was 
no jolt, was plaintiff's statement, on two 
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occasions, after the accident, that she did not 
know what caused her to fall. Subsequently, 
she signed a written statement in which 
she again said that she did not know the 
cause of her fall. The escalator was in- 
spected weekly. The report of an examina- 
tion made on the day prior to the accident 
showed that it was in good working order. 
Plaintiffs contended that warning signs 
should have been posted at the entrance to 
the escalator, and that the guard stationed 
at the foot of the escalator should have 
given personal warning to plaintiff wife to 
be careful in stepping on the escalator. 
Plaintiff. wife was quite familiar with the 
escalator. As she stepped upon it, she grasped 
the rail, an action which indicated that she 
knew she might possibly lose her balance. 
For some time prior to the accident she 
had been in a nervous condition and under 
the care of a doctor. The court believed 
that plaintiff wife had lost her balance with- 
out any other cause than, possibly, her own 
physical and nervous condition. Judgment 
for plaintiffs was reversed.—Vallette et al. 
v. Maison Blanche Company. Louisiana 
Court of Appeal, Parish of Orleans, March 
10, 1947. 14 CCH NEGLIGENCE CasEs 665. 


J.C. Pearlstine, for Plaintiffs, Appellees. 


Henriques & Mayo, Harry M. Mayo, Jr., for 
Defendant, Appellant. 


ICE MOUNDS ON CROSSWALK 


(PENNSYLVANIA) 
e Pedestrian injured 
Bus company’s liability 
Municipality’s liability 


At the southeast corner of the intersec- 
tion, the contour of the paving formed a 
slight depression, causing water from both 
streets to drain into the intersection. The 
sewer was completely clogged and covered 
with ice. Mounds of ice, from four to eight 
inches in height, extended over the entire 
crossing and over the curb onto a large 
portion of the sidewalk. This condition re- 
mained substantially unchanged for six or 
seven weeks prior to the time that plaintiff 
slipped on a ridge of ice and fell to the 
street. Suit was brought against defendant 
bus company, on the ground that its snow 
plows had forced snow and ice from the 
intersection onto the crosswalk, and against 


the municipality. The jury returned verdicts 
against both defendants. Thereafter the trial 
court granted the bus company’s motion for 
judgment n.o.v., but refused the motions of 
the city for a new trial and for judgment 
n.0.V. 

The reviewing court agreed that plaintiff's 
evidence was vague and entirely insufficient 
to show any negligence on the part of the 
bus company, She failed to produce evi- 
dence as to the quantity of snow and ice 
which had been forced onto the crosswalk, 
At least several days had elapsed between 
the time the company had last operated its 
plows over the intersection and the time 
plaintiff fell. In the meantime, the normal 
flow of vehicular traffic undoubtedly would 
have changed the contour of the snow or 
ice. The court rejected the contention that 
plaintiff was guilty of contributory negli- 
gence. It was for the jury td determine 
whether she had exercised proper care in 
passing over the crosswalk, notwithstanding 
its icy condition. “She was not obliged to 
remain at home merely because the city 
failed to keep open its sewer and remove 
an obstruction from its streets on the pain 
that if she ventured upon the streets and 
was injured through the negligence of the 
municipality she could not recover,” Judg- 
ment of the lower court was affirmed.— 
Keiser v. Philadelphia Transportation Com- 
pany, City of Philadelphia, Appellant. Penn- 
sylvania Supreme Court, Eastern District. 
March 26, 1947. 14 CCH NEGLIGENCE CAsEs 
674. 

Frank F, Truscott, John J. K, Caskie, Aaron 
W. White, Assistant City Solicitors, 701 City 


Hall Annex, Philadelphia, Pennsylvania, for De- 
fendant, Appellant City. 


Joseph G. Feldman, 909 Fox Building; Ed- 
ward J. Swotes, 1420 Walnut Street, Philadel- 
phia, Pennsylvania, for Plaintiff, Appellant, Ap- 
Pellee. 


Harold Scott Baile, Bernard J. O’Connell, 2228 
Land Title Building, Philadelphia, Pennsyl- 
vania, for Defendant, Appellee Philadelphia 
Transportation Company. 


CHILD TRIPS OVER SIGN 


(NEW JERSEY) 


e Highway obstruction 
Proximate cause 


While crossing a public highway at night, 
infant plaintiff tripped and fell over a dam- 
aged directional sign at or near the highway 
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curbline. The damage to the sign and its 
resulting dangerous position on the high- 
way were caused, admittedly, by negligence 
chargeable to defendant. In the period be- 
tween the damage to the sign and the injury 
to plaintiff, defendant did nothing toward 
having the sign repaired or removed. De- 
fendant argued for reversal of the judgments 
in favor of the infant and his parents on the 
grounds that his negligence was not the 
natural and proximate cause of the injuries 
and losses sustained by plaintiffs; that he 
had no duty to infant plaintiff except to 
abstain from acts wilfullv injurious; that the 
act of negligence was remote from the in- 
jury complained of, as fifty-one days had 
elapsed between the two events; and that 
hence, he could not reasonably be held to 
foresee or anticipate the child’s conduct. 
Defendant also suggested that it was a third 
person’s duty to repair or remove the dam- 
aged sign, the failure of which duty was an 
intervening cause relieving defendant of lia- 
bility. The court thought that defendant 
had misconceived the situation. The ob- 
struction in the highway was a nuisance 
created by defendant’s negligence. While 
it remained, he was continuously liable for 
loss or damage attributable to it. Judg- 
ments for plaintiffs were affirmed.—Ross, 
etc, et al. v. O’Keefe et al. New Jersey 
Court of Errors and Appeals. February 3, 
1947. 14 CCH NEGLIGENCE CASEs 628. 

Starr, Summerill & Lloyd, Frank T. Lloyd, 


Jr., 330 Market Street, Camden, New Jersey, 
for Plaintiffs, Respondents. 


Granville J. O’Keefe, Carroll & Taylor, Walter 
R. Carroll, 330 Market Street, Camden, New 
Jersey, for Defendants, Appellants. 


UUGHTNING ARRESTER MISSING 


(ARKANSAS) 
e Lightning charge 
Defective wiring 
Electric company’s liability 





Plaintiff was standing in his kitchen with 
his right hand resting on the wall a few 
inches from the electric switch when a blind- 
ing flash of lightning knocked him to the 
floor and seriously injured him. A burned 
print of his hand remained on the wall. The 
sockets in the downstairs rooms were 
burned, and the walls around the sockets 


were damaged. The refrigerator was burned 
out, the circuit breaker was tripped, and the 
entire wiring inside the house was damaged. 
Plaintiff claimed that the charge of lighting 
reached him through and because of the 
defective wiring, which defendant electric 
company had negligently installed at the 
transformer on the pole near his home. In 
1942, the electric company had constructed 
a transmission line for the Arkansas Valley 
Electric Cooperative in plaintiff's commu- 
nity. Included in the construction work was 
the placing of the transformer on the pole 
near plaintiff’s home. In 1943 the Arkansas 
Valley Electric Cooperative accepted de- 
fendant’s work as completed and satisfac- 
tory in every respect. 


After the acceptance of defendant’s work 
by the Arkansas Valley Electric Coopera 
tive, defendant had no further control over 
the transformer. Plaintiff was injured more 
than fourteen months later. The only evi- 
dence relied upon by plaintiff to establish 
defendant’s negligence in installing the 
transformer, was testimony that several 
months after plaintiff’s injury, one Helms 
examined the transformer and found part 
of the lightning arrester missing. This was 
more than fifteen months after defendant 
had surrendered all control over the trans- 
former and lightning arrester. The verdict 
of the jury for plaintiff was without evidence 
to support it. The judgment of the lower 
court was reversed and the cause dismissed. 
—Killoren Electric Company v. Hon. Ark- 
ansas Supreme Court. March 31, 1947. 14 
CCH NEGLIGENCE CASEs 739. 


Bailey & Warren, for Appellant. 
Bates, Poe & Bates, for Appellee. 


CHILD DARTS 
INTO PATH OF STREETCAR 


(DISTRICT OF COLUMBIA) 


e Running from behind furniture on 
curb 
Street railway’s liability 


The five-year-old plaintiff had been play- 
ing on the sidewalk. Suddenly she ran from 
behind a stack of furniture on the curb into 
the left front side of defendant’s streetcar. 
The court was of the opinion that the evi- 
dence was not sufficient to support the verdict 
in plaintiffs’ favor. Darting from behind the 
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furniture, the child ran a little less than 
thirteen feet into the side of the car just 
to the rear of its curved front. The maxi- 
mum time which the motorman had to avoid 
the accident was a little less than the time 
it took the child to run the thirteen feet, 
because to avoid the accident he would have 
had to stop the car before it reached the 
spot where the child was struck,—slightly 
to the rear of the front of the car. Any- 
thing less than a complete stop before the 
point of the collision would have brought 
the child into the front of the car instead 
of into its side. The court could not see 
how the motorman could possibly be held 
negligent in failing to stop in so brief a 
moment of time. The evidence as to pri- 
mary negligence produced by plaintiffs was 
so weak that to submit it to a jury would 
allow it to speculate as to defendant’s neg- 
ligence. Judgment for plaintiffs was reversed 
and the complaint dismissed.—Capital Tran- 
sit Company, Inc. v. Gamble, etc., et al. 
United States Court of Appeals, District of 
Columbia. March 10, 1947. 14 CCH Nec- 
LIGENCE Cases 656, 


Howard Boyd, Edward Bennett Williams, for 
Appellant. 


Wilbert McInerney, Morris Benson, Lewis A. 
McGowan, Jr., for Appellees. 


FAUCET HANDLE 
BREAKS IN HAND 


(ILLINOIS) 


© Hotel guest injured 
Notice 





Plaintiff, who rented an apartment in de- 
fendant’s hotel, received a deep wound in 
her left index finger when the porcelain 
handle of the bathtub water faucet broke 
as she was drawing bath water. As a result 
of the injury, the tendon in her finger 
was severed, the tip was permanently dis- 
figured, normal circulation was permanently 
impaired, and she was unable to flex the 
finger properly. The hotel furnished plain- 
tiff with all services and maintenance and 
made repairs when it was notified or when 
it saw that something needed attention. The 
trial court sustained defendant’s objection 
to plaintiff's offer to prove that defendant, 
by its manager and chief engineer, knew 
from common experience that porcelain 
handles were dangerous; that defendant 


knew of a previous injury involving a simi- 
lar porcelain handle in the hotel; that in an 
effort to prevent such accidents defendant 
was installing metal handles; and that it had 
three dozen metal handles on hand at the 
time of the accident. 


The services to plaintiff as a permanent 
guest were the same as those rendered for 
transient guests, and the relationship was 
that of innkeeper and guest rather than 
that of landlord and tenant. Defendant was 
under a duty to provide reasonably safe 
premises and appliances. The reviewing 
court was of the opinion’ that plaintiff had 
a right to make the proof in accordance with 
her offer and that such evidence would have 
presented a pritna facie case. Judgment for 
defendant was reversed and the cause re- 
manded.—Cottmire v. 181 East Lake Shore 
Drive Hotel Corporation. Illinois Appellate 
Court, First District. February 26, 1947. 
Released March 20, 1947. 14 CCH NEcuI- 
GENCE CAsEs 645. 

Pines & Stein, for Appellant. 

Burt A. Crowe, for Appellee. 


VENUE DISCRETION 
OF FEDERAL COURT 


(NEW YORK) 


© Virginia warehouse fire 
Suit in New York 
Forum non conveniens 





A Virginia resident brought an action in 
New York against a Pennsylvania corpora- 
tion authorized to do business both in Vir- 
ginia and in New York. Plaintiff alleged 
that defendant, in violation of an ordinance 
of Lynchburg, Virginia, handled a delivery 
of gasoline to plaintiff's Lynchburg ware- 
house so carelessly as to cause an explosion 
and fire which destroyed the warehouse and 
damaged the goods stored therein. De- 
fendant invoked the doctrine of forum non 
conveniens. The District Court considered 
that the New York law as to forum non 
conveniens applied, and required that the case 
be left to the Virginia courts. The Circuit 
Court of Appeals disagreed as to the appli- 
cability of New York law, taking a restric- 
tive view of the application of the entire 
doctrine in the federal courts. 

The United States Supreme Court was 
convinced that the District Court did not 
exceed its powers or the bounds of its dis- 
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cretion in dismissing plaintiff's complaint 
and remitting him to the courts of his own 
community, and that the Circuit Court of 
Appeals had taken too restrictive a view of 
the doctrine. Not only plaintiff, but every 
person who participated in the acts charged 
to be negligent, resided in or near Lynch- 
burg, which was the source of all proofs for 
both sides. To fix the place of trial at a 
point where litigants could not compel per- 
sonal attendance and might be forced to try 
their cases on deposition was unsatisfactory 
to the court, the jury and most of the liti- 
gants. Moreover, trial in Virginia would 
avoid the complexities of conflict of laws. 


The court censured plaintiff's contention 
that the action, involving a claim for dam- 
ages in an amount close to $400,000, might 
stagger the imagination of a local jury, and 
that plaintiff, removed from Lynchburg, 
would have an opportunity to try the case 
free from local influences and preconceived 
prejudices, which make it difficult to procure 
a jury without previous knowledge of the 
facts: “It is a strange argument on behalf 
of plaintiff that the community which gave 
him patronage to make his business valuable 
is not capable of furnishing jurors who know 
the value of the goods they store, the build- 
ing they are stored in, or the business their 
patronage creates. The net of this is 
that we cannot say the District Court was 
bound to entertain a provincial fear of the 
provincialism of a Virginia jury. That leaves 
plaintiff without even a suggested reason for 
transporting the suit to New York.”—Gulf 
Oil Corporation v. Gilbert, d. b. a. Gilbert 
Storage & Transfer Company. United 
States Supreme Court. March 10, 1947. 14 
CCH NEGLIGENCE CAsEs 569. 

Matthew S. Gibson, 17 Battery Place, New 


York City, New York; Archie D. Gray, 1710 
Gulf Building, Houston, Texas, for Petitioner. 


Max J. Gwertzman, 116 John Street; Solomon 
Dimond, 1011 New Hampshire Avenue, Washing- 
ton, D. C., for Respondent. 





PACKING CRATE LEFT IN YARD 


(MASSACHUSETTS) 
® Child injured 
Negligence of deliverymen 


Two hours after defendant had delivered 
a refrigerator, the purchaser noticed that 
the crate had been left in the yard and that 


(Uuienevrevenennaynanenty 


her daughter and the four-year-old plaintiff 
were playing inside the crate. She chased 
them to another part of the yard. Subse- 
quently, plaintiff returned to the crate. 
While attempting to get out of the packing 
case, he injured his eye, which came in con- 
tact with a nail. Protesting the denial of its 
motions for directed verdicts, defendant con- 
tended that it was under no obligation to a 
customer to uncrate the refrigerator, and 
that if its employees saw fit to remove the 
crate, they did so as gratuitous employees 
of the customer. The court thought to the 
contrary. The jury could properly infer that 
defendant department store did not custom- 
arily deliver household equipment by leav- 
ing it in the customer’s yard, and that the 
refrigerator would not be delivered un- 
packed. The disposal of the crate in the 
yard was incidental to the delivery. 


Moreover, ample evidence supported the 
finding that the abandonment of the crate 
in the yard constituted negligence, and that 
in playing in the crate, plaintiff was not a 
trespasser. If defendant’s employees did not 
have actual knowledge that small children 
of the tenants used the yard as a playground, 
they took the risk that this might be so; 
they should have anticipated that if small 
children played in the yard, they would use 
the crate as a plaything and might sustain 
injury. Defendant’s exceptions were over- 
ruled.—Dennehy v. Jordan Marsh Company. 
Massachusetts Supreme Judicial Court. Suf- 
folk. February 27, 1947. 14 CCH NeEcLicENcE 
CAsEs 626. 

J. J. Sullivan, for Plaintiff. 

T. H. Mahony, J. FP. Donnelly, for Defendant. 


SIGN CLEANER 
TOUCHES LIVE WIRE 


(INDIANA) 
e Shock precipitating fall 
Street railway’s liability 
“Public” construed 





While cleaning a neon sign, plaintiff's 
decedent came in contact with the charged 
portion of a guy wire attached to the post 
which supported the sign on one side. He 
fell to the sidewalk, twenty to twenty-five 
feet below, and was killed. Defendant street 
railway’s feeder cable passes by the sign and 
is guyed to the post supporting the sign. 
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From the insulator to the feeder cable, the 
guy wire is charged, but is dead from the 
insulator to the post. Plaintiff attributed the 
death of his decedent to the failure of de- 
fendant to meet the requirements of Section 
20-304, Burns’ 1933, which provide that it is 
the duty of persons engaged in the trans- 
mission and use of electricity of a dangerous 
voltage to furnish full and complete insula- 
tion at all points where the public or an 
employee might come in contact with the 
wire. Plaintiff did not claim that the dece- 
dent was employed by the owner and main- 
tainer of the uninsulated wire, but argued 
that the mere fact that the decedent was a 
member of the public was sufficient to bring 
him within the protection of the statute. 


The court disagreed: “The word ‘public,’ 
as used in the statute, means the general 
public—a great multitude of persons who 
would, in the course of daily events, be 
exposed to danger by the presence of an 
uninsulated wire carrying a dangerous volt- 
age of electricity. The word has no refer- 
ence to an individual whose particular 
employment requires him to work in the 
proximity of a live wire with which there 
would be no likelihood of his coming in 
contact except for such employment. The 
exposure must be common to the concourse 
of people who make up the general public 
in any locality.” Judgment for defendant 
was affirmed.—Jakob, Adm. v. Gary Rail- 
ways, Inc. Indiana Appellate Court. Janu- 
ary 30, 1947. 14 CCH NEGLIGENCE Cases 630. 

Davis & Greenberg, 504 Broadway, Gary, In- 
diana, for Appellant. 


Gagit & Richardson, 504 Broadway, Gary, In- 
diana, for Appellee. 


PITFALL 
ADJOINING SHOW WINDOW 


(DISTRICT OF COLUMBIA) 


e Pedestrian injured 
Municipality’s liability 

Between eight and nine o’clock in the 
evening, plaintiff, an elderly man, stopped 
on the sidewalk and peered through a lunch- 
room show window. In the darkness he 
failed to see the edge of the sidewalk and 
fell into an adjoining pit and stairwell. The 
sidewalk was only seven or eight feet wide 
and was bounded on its inner side by a sheer 


drop of about eleven inches. The adjoining 
horizontal pit was bounded on its opposite 
side by the show window of the lunchroom, 
on one end by an ascending flight of steps, 
and on the other end by an unguarded stair- 
well leading to the lunchroom entrance. The 
lower court granted the city’s motion for 
summary judgment. 


Believing the evidence impressive that the 
municipality had failed in its duty to keep 
its streets safe, the higher court reversed. 
“Whether it is or is not negligent to main- 
tain a sidewalk with an unmarked and un- 
guarded pit at its edge depends on the 
circumstances of the particular case. Rele- 
vant circumstances may include the purpose, 
if any, which the pit serves, the difficulty, 
if any, of filling it or guarding the public 
against it, the width of the sidewalk and 
customary amount of travel over it, the char- 
acter of the lighting at night, and the ap- 
pearance and use of adjacent buildings.” 
The court concluded that the questions of 
negligence and contributory negligence should 
have been submitted to the jury, which might 
well have found that the pit was neither neces- 
sary’ nor useful and that the show window 
both invited approach and suggested that 
there were no pitfalls in the way. Al- 
though defendant was not responsible for 
the show window, it was responsible for 
placing the sidewalk elsewhere. Judgment 
for defendant was reversed.—Elliott v. Dis- 
trict of Columbia. United States Court of 
Appeals, District of Columbia. March 10, 
1947. 14 CCH NEGLIGENCE CASEs 653. 

James P, Donovan, for Appellant. 


Chester H. Gray, Principal Assistant Corpora- 
tion Counsel, Vernon E. West, Corporation 
Counsel, Milton D. Korman, Assistant Corpora- 
tion Counsel, for Appellee. 


DERMATITIS CONTRACTED 
BY STEVEDORES 


(NEW YORK) 
@ Ship owner’s liability 
Liquid leaking from drums 
Duty to warn 


Six stevedores, who were unloading cargo 
from a ship owned by defendant Lorentven, 
contracted dermatitis from handling leaky 
steel drums containing cashew nut liquid, 
which seeped out upon and around some of 
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the drums and onto the deck where they 
were stored. Eight other stevedores, who 
worked on the dock but did not unload 
cargo, became infected while working on the 
dock with the gear which had been used 
in the discharge of the drums. Suit was 
brought against the ship owner and the own- 
ers agent. The six stevedores who were 
injured while unloading cargo recovered 
judgments in the trial court, but the eight 
stevedores who worked on the dock failed 
to recover. The employer of the stevedores 
knew that cashew nut liquid was a corro- 
sive which might cause dermatitis if it 
touched the skin, and supplied a special 
cream at the dock for its employees to use 
as a preventive. Apparently, plaintiffs were 
not told to use the cream; in any event, 
neither of the defendants supplied a prevent- 
ive or warned plaintiffs of the danger. 


Defendants argued that inasmuch as the 
employer of the stevedores was aware of 
the danger, they were under no duty to 
warn those who worked for that independent 
contractor. The court did not agree. De- 
fendants were under obligation to the steve- 
dores, as invitees or business visitors, to 
provide a reasonably safe place to work. 
This duty was non-delegable and persisted 
despite any concurrent duty on the part of 
the stevedoring company. ,To the extent 
that the deck was made dangerous by the 
presence of the liquid, it was an unsafe place 
towork. It was at least the duty of defend- 
ants to warn the stevedores who worked 
there of that danger. Moreover, defendants 
were charged with whatever knowledge they 
would have acquired as to the nature and 
characteristics of cargo carried on their ship 
by the exercise of reasonable care to acquaint 
themselves with the facts. Cargo which was 
unsafe to work upon made the place of work 
unsafe. There was no error in submitting 
to the jury the issue of negligence in failing 
to warn, Judgment of the lower court was 
athrmed.—Anderson et al. v. Lorentzen, d. b. a. 
the Norwegian Shipping and Trade Mission 
etal. United States Circuit Court of Ap- 
peals, Second Circuit. March 12, 1947. 14 
CCH NEcLiceNce Cases 658. 

Nathan Baker, John B. O'Neill, Benjamin H. 


Siff, for Plaintiffs, Appellees, and Plaintiff, Ap- 
Pellants. 


Haight, Griffin, Deming & Gardner, J. Ward 


O'Neill, John Osnato, Jr., for Defendants, Ap- 
pellants. 
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CHILD DROWNED IN POND 


(CALIFORNIA) 


e Falling from floating log 
Municipality’s liability 
Land owner’s liability 


Plaintiff’s son climbed upon a log floating 
in a pond created by defendant city, paddled 
the log out beyond the limits of Buhne 
Street and over the property of defendant 
Sevier, where the nine-year-old child fell 
off the log and was drowned. The city had 
improved Buhne Street by constructing an 
embankment across a natural ravine. There 
was no retaining wall to prevent the em- 
bankment from washing into the ravine. At 
times, the pipe installed at the bottom of 
the ravine was inadequate to carry off water 
flowing in the creek, and water accumulated 
on the south side of the embankment, caus- 
ing the soil to wash down into the ravine. 
Because of this condition the pipe became 
closed, muddy water was impounded to a 
depth of thirty feet, and the accumulation 
of water thus formed caused the greater 
part of the fill to cave in and slide into the 
ravine. The pond thus created extended 
over a part of Buhne Street and over the 
property of Sevier. Suit against Sevier was 
based upon his failure to remedy the dan- 
gerous condition, and suit against the city 
was predicated upon the theory that the em- 
bankment was improperly constructed and 
maintained and constituted a public nuisance. 


The court declared that it is a well-settled 
rule of law in California that a pond or 
pool of water is not per se an attractive 
nuisance which will subject the owner of 
the land upon which it is located to liability 
in the event that a child trespasser is drowned. 
The court rejected the contention that the 
boy was not a trespasser while within the 
limits of Buhne Street, ruling that one who 
leaves the property upon which he has been 
invited, or uses the property on a venture 
of his own, loses his status as an invitee 
and becomes a mere trespasser or licensee. 
The owner of the land was under no duty 
to give a warning or to remedy a dangerous 
condition which was obvious to the person 
using the property. The danger of drowning 
is an open and obvious one even to children 
of tender years. The. trial court properly 
sustained defendants’ demurrers, and judg- 
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ments for defendants were afirmed.—Dem- 
mer v. City of Eureka et al. California 
District Court of Appeal, Third District. 
March 24, 1947, 14 CCH NEGLIGENCE CAsEs 
694. 


Michael McHugh, for Appellant. 


Kenneth D. Sevier, Harry W. Falk, for Re- 
spondents. 


TRESPASSER’S DEATH 
IN FUMIGATED BUILDING 


(WISCONSIN) 


e Cyanide gas poisoning 
Adequate warning signs 





All occupants had vacated the Friendly 
Tavern. The fumigators gathered up all the 
keys, locked all the doors except the rear 
door, and placed large skull-and-crossbone 
signs, warning that the building was being 
fumigated with a deadly poison, on the 
front and side doors. The windows and 
front door were taped from the inside, and 
the rear door was taped from the outside. 
One Kempers saw the decedent enter the 
building through the rear door. Knowing 
that it was dangerous to enter the building, 
Kempers went in search of an officer. The 
two men found the decedent on the floor of 
the tavern. Suit was brought against the 
owner of the tavern and against the 
fumigators. 

Declared the court: “The owner took the 
precaution of having all the occupants va- 
cate the building. The fumigators gathered 
up all the keys, locked the doors, except the 
rear door, erected adequate warning signs, 
and under the circumstances, they had a 
right to assume that anyone approaching 
the premises would heed the sign and avoid 
danger. It is apparent that the decedent, 
although he saw or should have seen the 
warning sign, was willing to risk the danger 
involved in entering the building in order 
to get a bottle of liquor. Defendants were 
not negligent in failing to give adequate 
warning, and the negligence of the decedent 
was the sole cause of the injuries he sus- 
tained.” Nor was the owner liable under the 
safe place statute, which protects frequent- 
ers other than employees or trespassers. 
The decedent was clearly a_ trespasser. 
Judgment of the lower court dismissing 
plaintiff’s complaint against defendant owner 
was affirmed. That part of the judgment 


holding defendant fumigators liable was 
reversed.—Harder, Admx., et al. v. Maloney 
et al., d. b. a. Bay Extermining Company, 
Levitan, Respondent. Wisconsin Supreme 
Court. April 8, 1947. 14 CCH NeEcucence 
CASEs 723. 

Gruhle, Fessler & Wilkus, Sheboygan, Wis- 
consin, for Respondents. 


Evrad & Evrad, Joseph P. Holman, Green 
Bay, Wisconsin, for Appellants. 


Bassuener, Humke, Poole & Azel, Sheboygan, 
Wisconsin, for Defendant, Respondent. 


PATIENT'S ARM PARALYZED 





(ILLINOIS) 


e Improperly strapped to table 
Charitable hospital’s liability 


Plaintiff charged defendant hospital with 
negligence in employing and retaining an in- 
competent person, whose negligence in 
strapping plaintiff’s arm to the operating 
table caused her to suffer a “paralytic arm.” 
Plaintiff conceded that a charitable organ- 
ization is not liable for the negligence of 
its servants, but contended*that the rule of 
immunity does not extend to institutions 
guilty of negligence in the employment or 
retention of incompetent or inexperienced 
servants. 


Rejecting plaintiff's view, the court stated: 
“The exemption of public charities from 
liability in actions for damages for tort 
rests not upon the relation of the injured 
person to the charity, but upon grounds of 
public policy, which forbids the crippling 
or destruction of charities established for 
the benefit of the whole public to compen- 
sate one or more individual members of the 
public for injuries inflicted by the negli- 
gence of the corporation itself, or of its 
superior officers or agents, or of its servants 
or employees. The principle is that in or- 
ganized society the rights of the individual 
must, in some instances, be subordinated to 
the public good. The law has always favored 
and fostered public charities because they 
are most valuable adjuncts of the State in 
the promotion of many of the purposes for 
which the State itself exists. The public 
policy of Illinois recognizing the immunity 
of charitable institutions from liability tor 
negligence is grounded on the trust fund 
theory and the view that the doctrine of 
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respondeat superior is not applicable to them.” 
Judgment of dismissal was affirmed.—Lena- 
hen v. Ancilla Domini Sisters. Illinois Ap- 
pellate Court, First District. April 2, 1947. 
Released April 28, 1947. 14 CCH Nectt- 
ceNCE CASES 776. 


CHILD'S FOOT SEVERED 
BY FARM MACHINE 


(GEORGIA) 
e Fair association’s liability 
Intervening act of companions 





Defendant Farm Equipment Exchange 
exhibited a feed-grinding machine at the 
fair conducted by defendant fair association. 
Those in charge of demonstrating the ma- 
chine disconnected the feeder pan and elec- 
tric motor and left the fair grounds for the 
day. During their absence plaintiff and his 
playmates approached the machine. While 
plaintiff had his foot on the ledge supporting 
the feeder pan, his companions turned the 
pulley designed to be operated by the motor, 
and set the machine in motion. Plaintiff’s 
foot was pulled into the grinding area and 
severed across the instep and ball. It was 
alleged that defendants were negligent in 


inviting plaintiff to the fair grounds and ex- 
hibits while the latter were unattended and 
unguarded, when ordinary care required a 
warning that the machine was a dangerous 
instrumentality. 


Ruled the court: “The machine which 
injured plaintiff was not in itself a danger- 
ous machine or one capable of injuring the 
plaintiff if there had not been the interven- 
ing and independent action of plaintiff’s 
playmates. At the time of injury the feeder 
pan and electric motor had been detached. 
Plaintiff was injured only by reason of the 
act of his playmates who set the machine 
in motion by turning the pulley. There was 
nothing to place defendants on notice that 
plaintiff might thrust his foot into the open- 
ing of the machine which led to the grinding 
area and that while his foot remained in the 
opening another child might turn the pulley 
by hand and set the machine in motion and 
injure plaintiff. The appellate courts of this 
State have ruled repeatedly that the doctrine 
of the turn-table cases will not be extended.” 
The trial judge erred in overruling defend- 
ants’ demurrer to the amended petition and 
in failing to dismiss the action—Yancey 
et al. v. Hyden, etc. Georgia Court of 
Appeals. March 21, 1947. 14 CCH Nectt- 
GENCE Cases 710, 712. 


rir 


Public Officer Cannot Recoup Clothing Damage 


A public officer, who suffers damage to his clothing while engaged in the 
performance of his duty, is not entitled to special compensation reimbursing him 
for his damage. “Public officers take office cum onere and are not entitled to 
compensation for services performed unless the law expressly so provides.”— 
Opinion of the Minnesota Assistant Attorney General, March 3, 1947. 


Replacement Coverage Rider Proposed 


A bill to revise the standard fire policy has been introduced in the Michigan 
Senate. It permits the attachment of a rider or endorsement to write replacement 
value coverage, at excess premium, on property used for manufacturing and 
activities connected with government operations, public and private institutions. 
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